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Did the complaint for the wrongful 
death of one, Dorothy Short, which occurred 
in Charles County, Maryland, filed by the 
Administratrix of her estate appointed by 
the Orphan's Court of Charles County, Mary- 


land, and for the benefit of the decedent's 


three minor children, fail to state a cause 


of action; and was it so fatally defective that 
it required dismissal, on the motion of a plain- 
tiffin another proceeding, who had filed a later 
suit for the same cause of action in the name 
of the State of Maryland to the use of the same 


minor children? 
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FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This cause is an appeal from the judgment entered by|the United 
States District Court for the District of Columbia, in Civil Action No. 
2889-58, in favor of the Appellees, (defendants below), against the Appel- 
lant (plaintiff below), on the motion, not of the Appellees, but of the 
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plaintiff in Civil Action No. 1224-59. The judgment was entered by the 
Court below on the 8th day of January, 1960 and was a final order of 
said Court. Notice of appeal was timely filed on February 5, 1960. 
The jurisdiction for this appeal is conferred upon this Court by Title 
28, Section 1291 et seq of the United States Code, as amended, and 
Rule 73 of the Federal Rules of Civil Procedure. 


STATEMENT OF THE CASE 


On November 18, 1957, one, Dorothy Short, was a passenger ina 
taxicab of the Appellee, Checker Cab Company, Inc., operated by the 
Appellee, Nathaniel Jessie Grooms, in a negligent manner on State Road 
#6, near McConchie, Charles County, Maryland; and, at said time and 
place, said taxicab collided with a concrete culvert, inflicting upon said 
Dorothy Short injuries from which she died the same day. Dorothy Short 
was survived by three infant children. 


The Appellant, Mary E. Stevens, was appointed Administratrix of 
the Estate of the said Dorothy Short by the Orphan's Court of Charles 
County, Maryland, and, as such, filed the complaint herein (Civil Action 
No. 2889-58) on November 18, 1958 in the United States District Court 
for the District of Columbia for the wrongful death of the said Dorothy 
Short for the benefit of the three surviving infant children, 


On May 4, 1959, another complaint was filed in the United States 
District Court for the District of Columbia, in Civil Action No. 1224-59, 
entitled "State of Maryland, for the use of Kirk Jerome Short, Glisper 
Francis Short and Morline Short, minor children of Dorothy Short, 
deceased, by their next friend, Emma E. Whiting, Plaintiffs, against 
the Checker Cab Company, Inc. and Nathaniel Jessie Grooms, defend- 
ants.” The defendants in said action are the same parties as Appellees 
herein, and the three named use plaintiffs in said action are the same 
three infant children referred to in the complaint involved in this appeal. 
This second action was filed by attorneys Lesser and Kates and I. Irwin 
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Bolotin. The complaint involved on this appeal, which was the first 
action commenced, was filed by counsel for the Appellant, the under- 
signed, King David. 


Thereafter, in the Circuit Court for Montgomery County, Maryland, 
on the 14th day of May, 1959, a third action was filed also by Messrs. 
Lesser, Kates and Bolotin, in the name of the State of Maryland and 
identical with the previously mentioned United States District Court 
action designated as Civil Action No. 1224-59. 


A Plea in Abatement was interposed by the defendants in the 
proceeding filed in the Circuit Court for Montgomery County, Maryland; 


and said action was abated. (See opinion and order by Judge Kathryn J. 
Lawlor, J.A. 16). 


In the second action, the defendants, Checker Cab Company, Inc. 
and Nathaniel Jessie Grooms, filed a motion to dismiss the second action, 
that is, Civil Action No. 1224-59, or, in the alternative, for |summary 
judgment upon the grounds (1) that there was already pending in respect 
of the same subject matter of complaint the previously filed action 
(being the complaint involved on this appeal); (2) that the State of Mary- 
land was not a proper suitor in the Courts of the District of, Columbia 
on behalf of the minor children of the deceased; and (3) that| the second 
action was barred by the statute of limitations. 


In opposition to the defendants' motion to dismiss or, |in the 
alternative, for summary judgment, plaintiff's counsel in said second 
action asserted that the pending first action was no bar or dbstacle to’ 
the maintenance of the second action because (1) the complaint in the 
first action (the subject of this appeal) was fatally defective) and no 
judgment could be entered thereon in favor of the plaintiff; (2) the State 
of Maryland to the use of the three minor children was the only way in 
which the death action could be brought in the District of Cdlumbia; 

(3) the suit could not be brought in the name of the Administratrix 
Mary E. Stevens, and (4) the complaint filed by Mary E. Stevens as 
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Aaministratrix, being fatally defective and void, should be dismissed and, 
when so dismissed, it would not be a bar to the second action. The plain- 
tiffs in the second action also asserted that the one year limitation appli- 
cable to death actions in the District of Columbia was not applicable to an 
action for wrongful death under the Maryland statute, which provided an 
18 month limitation. 


Counsel for the plaintiffs in the second action were successful in 
resisting dismissal of the second complaint, and in prevailing upon the 
lower Court, to dismiss the complaint involved on this appeal. 


The appeal herein is by the Administratrix Mary E. Stevens, and 
is from the judgment and order of the Court dismissing the complaint 
in Civil Action No. 2889-58, on motion of the plaintiff in Civil Action 
No. 1224-59. 


MARYLAND STATUTE INVOLVED 


Article 67, sections 1, 2, 3 and 4, Annotated Code of Maryland, 
1957 edition, in effect at the date of the accident sued on, reads as 


follows: 


"Article 67, Negligence Causing Death 


1. Liability notwithstanding death, 


Whenever the death of a person shall be caused 
by wrongful act, neglect or default, and the act, neglect or 
default is such as would (if death had not ensued) have 
entitled the party injured to maintain an action and recover 
damages in respect thereof, the vessel or person who would 
have been liable if death had not ensued, or the executor or 
administrator of the said person who would have been liable 
in case of death of the said person who would have been liable, 
shall be liable to an action for damages, notwithstanding the 
death of the person injured, and although the death shall have 
been caused under such circumstances as amount in law to 
felony and if death ensues as a result of wrongful act, neglect 
or default of a vessel, suit may be brought in rem against said 
vessel in any court of competent jurisdiction; provided, however, 
that any such action against the executor or administrator of the 
said person who would have been liable shall be commenced within 
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six calendar months after the date of the qualification of the 
executor of administrator of the said person who would have 
been liable.” 


2. "When wrongful act occurs outside of Maryland- 
in general. 
In any action instituted in the courts of this] State 
where it shall appear that the death of a person has been 
caused by the wrongful act, neglect or default of a vessel 
or of another person, firm or corporation, and such wrong- 
ful act, neglect, or default shall have occurred outside of 
the State of Maryland, whether in another state, the District 
of Columbia, or territory of the United States, the courts of 
this State shall apply the law of such other state, District 
of Columbia or territory of the United States, to the facts 
of the particular case, as though such foreign law were the 
law of this State, provided, however, that the rules of |plead- 
ing and procedure effective in the court of this State in which 
the action is pending govern and be so applied as to give effect 
to the rights and obligations created by and existing under the 
laws of the foreign jurisdiction in which the wrongful |act, 
neglect or default occurred; provided, however, that nothing 
in this section shall apply to causes of action arising prior 
to June 1, 1937." 


3. "Same - Who may bring action. 
In all actions instituted in the courts of this State 

under Sec. 2 of this article, the proper person to bring the 
action shall be determined by applying the following rules: 


(a) Person entitled to bring suit under law 
of jurisdiction where wrongful death occurred, — 


Any person who is entitled to bring suit under 
the laws of the jurisdiction wherein the wrongful 
death occurred may bring suit in Maryland, upon 
proof of his qualifications and authority. 


(b) When suit in Maryland in name of 
State. — If the laws of the state wherein the 


wrongful death occurred provide for suit to be 
brought in the name of the state, district or ter+ 
ritory, as the case may be, then suit may be | 
brought in Maryland in the name of this State on 
behalf of the beneficiaries protected under the 
foreign statute. 
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(c) Not applicable when service of process 
can be obtained. — The provisions of this sec- 
tion shall not in any way be construed to apply to 
actions in which service of process Can be obtained 


in the jurisdiction where the cause of action arose 
or where the plaintiff resides." 


4. “Action for wrongful death. 


Every such action shall be for the benefit of the 
wife, husband, parent and child of the person whose death 
shal] have been so caused or if there be no such person or 
persons entitled, then any person related to the deceased 
by blood or marriage, who, as a matter of fact, was wholly: 
dependent upon the person whose death shall have been so 
caused. Every such action shall be brought by and in the 
name of the State of Maryland for the use of the person or 
persons entitled to damages; "parent" shall include the 
mother of an illegitimate child whose death shall have 
been so caused; "child" shall include an illegitimate child 
whenever the person whose death is so caused is the mother 
of such child; and in every such action the jury may give 
such damages as they may think proportioned to the injury 
resulting from such death to the parties respectively for 
whom and for whose benefit such action shall be brought, 
and the amount so recovered, after deducting the costs 
not recovered from the defen , shall be divided amongst 
the above-mentioned parties, in such shares as the jury by 
their verdict shall find and direct; provided, that no more 
than one action shall lie for and in respect of the same sub- 
ject matter of complaint; and that every such action shall 
be commenced within eighteen months after the death of 
the deceased person." (Underscoring within this paragraph 
supplied.) 


SUMMARY OF ARGUMENT 
I 


Administratrix of the decedent's Estate is entitled to maintain in 
the Courts of the District of Columbia an action for wrongful death 
occurring in Maryland for the benefit of the persons designated in 
the Maryland Statute. 


aa 


The inclusion in the jurisdictional averment in the Complaint of 
a reference to the District of Columbia Wrongful Death Statute did not 
render the Complaint void and fatally defective. 


I 
The Maryland Wrongful Death Statute bars the filing of more than 


one action, and the Complaint later filed should have been dismissed, 
rather than the Complaint involved on this Appeal. 


ARGUMENT 
I 


Section 4 of Article 67 of the Maryland Code provides that an 
action for wrongful death shall be brought by and in the name of the 
State of Maryland. On the other hand, the statute for the District of 
Columbia provides that the action shall be brought in the name oi the 
administrator. Title 16, section 1202 D.C. Code, reads as follows: 


"Every such action shall be brought by and in the 
name of the personal representative of such deceased per- 
son, and within one year after the death of the party injured." 


It is stated in the text of 11 Am. Jur., Title "Conflict of Laws," 
section 187, page 500, as follows:. 
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"Tt is a general rule that the law of the forum 
determines the proper parties to suits. 

‘In ascertaining, for the purposes of suit, whether 
certain parties are the real parties in interest to main- 
tain actions, procedural questions are presented.” 


Again, at page 499 of the same text, section 186, it is stated: 


"The spirit of comity does not require that a 
nonresident shall be allowed a remedy which by the 
policy of the state law is denied to its own citizens, 
since comity goes no further than to require the recog- 
nition and enforcement of the law of the place of the 
right, leaving the actual enforcement to the state called 
upon to enforce such law by the use of its own forms and 
machinery as far as the same can be adapted to the end 
in view." 


In Stewart v. B & O Railroad Co., 6 App. D.C. 56, this Court 
said at pages 65-66: 


"The final objection to the maintenance of the present 
action is one foreshadowed in what has already been said, 
viz., that, in the language of Story's Conflict of Laws, sec- 
tion 556: "It is universally admitted and established, that 
the forms of remedies, and the modes of proceeding, and 
the execution of judgments, are to be regulated solely and 
exclusively by the laws of the place where the action is 
instituted; or, as the civilians uniformly express it, accord- 
ing to the lex fori;' and that the proceeding directed by the 
Maryland Code is entirely foreign to the forensic law of 
this District, and could not be prescribed by the State of 
Maryland, for the government of our courts. 

"One of the very questions to be determined by the 
lex fori is, who is to sue for a wrong? For chose in action, 
that is to be determined by this law (Story's Conflict of Laws, 
sec. 566); and in common law courts this would be held in 
one way, while in courts governed by the Roman civil law 
it might be different. See, also, a discussion of this subject 
in Glenn v. Busey, 5 Mackey 243. 

"The Maryland code recognizes a death wrongfully 
caused as an injury to the wife, child and parent of the 
decedent. In this District, while we recognize actions ex 
contractu as properly brought by one for the use of another, 
an action ex delicto of that kind is unknown. By the common 
law, which is our lex fori, an action of that kind must be 
brought by the party injured, an exception being made only 
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by our statute in relation to deaths wrongfully caused |in 

this District, in which case, as if the cause of action sur- 

vived, the personal representative may sue and distribute 

any damages recovered as the rest of the personal estate 

of the decedent, according to our statute of distributions. 

We are compelled by the authority of Dennick v. Railway 

Co. to recognize the right to indemnity of the family of a 

decedent whose death was caused in Maryland by negligence; 

but we are not obliged to recognize the State of Maryland as 

a proper suitor in our courts in their behalf. 

In the case of Stewart v. B & O Railroad Co. ante, the|action was 
brought not in the name of the State of Maryland but in the name of the 
administrator. This Court held that the variance between the Maryland 
statute and our statute, in other respects, barred the filing in the District 
of Columbia of any action under the Maryland Statute, even in the name of 


the administrator. 


The aforementioned case was reversed by the Supreme Court of 
the United States upon the ground that there was not a sufficient variance 
between the objectives of the two statutes to preclude the giving of full 
faith and credit to the Maryland statute with respect to the substantive 
rights accorded by the Maryland statute to the family of the |decedent. 
The Supreme Court sustained the right of the administrator [to file the 
action in the District of Columbia. In this case, Stewart v. B & O Rail- 
road Co., 168 U.S, 445, 18 S.Ct. 105, 107, the Supreme Court, with 
respect to the action filed in this District for the cause of action under 
the Maryland statute, said: 

"* * * it must be held that the plaintiff (administrator) 
was entitled to maintain this action in the courts of the 

District for the benefit of the persons designated in the 


statute of Maryland." (The parenthetical identification 
of the plaintiff supplied). 


Ever since the decision by the Supreme Court to Stewart v. B & O Rail- 
road Co., it has been the practice in filing in the District of Columbia 
actions for wrongful death arising under the laws of other states, to 


file the action in the name of the personal representative, when the foreign 
statute does not vest the cause of action in the real parties in interest. 
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The legislature of Maryland also recognized the fact that the law 
of the forum determines the identity of the person to bring an action for 
wrongful death, and expressly legislated upon this subject in sections 2 
and 3 of Article 67. If an action for wrongful death arising under the 
laws of Maryland.may be filed in the Courts of the District of Columbia 
by the personal representative of the decedent, it is not necessary that 
the personal representative be one appointed by the Probate Branch of 
this Court. He may be a foreign administrator or executor. Title 12, 
section 505 D.C. Code permits the prosecution of an action by a foreign 


executor or administrator. 


In the Court below, counsel for the plaintiff in Civil Action No. 
1224-59 cited in support of their contention that the complaint herein 
was improperly filed in the name of the administratrix of the estate of 
Dorothy Short, Winfree v. Northern Pacific Railroad, 227 U.S. 296, 33 
§.Ct. 273, and American Railway Company of Puerto Rico v. Birch, 224 
U.S. 547, 32 S.Ct. 603. In each of these cases the applicable statute 
vested the cause of action in the real party in interest. Those cases 
are not in point, nor did they override the Stewart case, because neither 
the Maryland or the District of Columbia wrongful death statute vests 
the cause of action in the real parties in interest. The distinction 


between those cases and the case of Stewart v. B & O Railway Co., ante, 
is clearly stated in Anderson v. Lane, 97 F. Sup. 265, 268, wherein the 


Court said: 


"In the Stewart case, the fatal accident occurred in 
Maryland, while the action was brought in the District of 
Columbia. The governing statutes of the two jurisdictions 
differed as to who might bring the action, but neither statute 
provided* * * that the beneficiary should sue." 


Appellant requests this Court to hold, as did the Supreme Court 
of the United States in the Stewart case on this identical question, that 
the administratrix was entitled to maintain this action. 


va 


Counsel for the plaintiff in Civil Action No. 1224-59 also contended 
that the first complaint filed herein was void because in paragraph 1 
reference is made to Title 16, section 1201 D.C. Code, 1951) Ed. Para- 
graph 1 in the first complaint reads as follows: 
"1. The jurisdiction of this Court is evoked pursuant 
to Tit. 11, Sec. 306 and Tit. 40, Sec. 401; Tit. 16, Sec.) 1201, 
District of Columbia Code, 1951 Edition. The amount |in con- 


troversy herein exceeds $3,000.00 exclusive of interest, costs 
and attorney's fees." 


The inclusion in paragraph 1 of the complaint of the reference to 


Title 16, section 1201 does not render the complaint void as|claimed by 
plaintiff in the second action, nor does the inclusion of the reference to 
that statute mean that the cause of action is based upon the District of 
Columbia wrongful death statute, and not the wrongful death statute of 

the State of Maryland. This reference to the District of Columbia statute 
appears only in the jurisdictional statement of the complaint! and is an 
appropriate reference in that paragraph. Certainly it is not inappropriate 
to mention as part of the jurisdictional averment both Title 11, section 

306 and Title 16, section 1201. Title 11, section 306 relates|to the general 
jurisdiction of the court. By referring to Title 16, section 1201 the atten- 
tion of the Court is directed to the fact that our statute is similar to that 
of Maryland; so that it may be obvious to the Court that it is/ not contrary 
to the public policy of this jurisdiction to entertain jurisdiction to enforce 
the Maryland death statute, in accordance with the procedural law of the 
District of Columbia. 


Regardless of whether it was an appropriate allegation, the com- 


plaint does not aver that the cause of action was founded upon the District 
of Columbia death statute. At most, this allegation was unnecessary and 
superfluous. It did not render the complaint fatally defective. Superfluity 
does not vitiate a pleading. In Express Co. v. Burdette, 7 App. D.C. 551, 
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557-58, this Court held that a pleading "may contain more facts than 
are necessary to be stated but superfluity does not vitiate." 


mw 


The Complaint herein, the dismissal of which is involved on this 
Appeal, was filed on November 18, 1958, the anniversary of the date of 
the accident and of the death of Dorothy Short. The Complaint in the 
name of the State of Maryland, for the use of the minor children of 
Dorothy Short, was filed through Attorneys Lesser & Kates and I. Irwin 
Bolotin, Esquires, on May 4, 1959. The defendants in both Complaints 
are the same and both Complaints are actions for the benefit and use of 
the minor children of Dorothy Short under the Wrongful Death Statute of 
the State of Maryland for the fatal accident, which occurred in the State 
of Maryland. The part of the Maryland Wrongful Death Statute pertinent 
to the consideration of the point hereinafter discussed (Section 4 of 
Article 67, Maryland Code) reads: "that not more than one action shall 
lie for and in respect of the same subject matter of Complain get 


Notwithstanding that the Administratrix of the Estate of Dorothy 
Short is the Plaintiff in the first action, and the State of Maryland, for 
the use of the minor children of Dorothy Short, is the Plaintiff in the 
second action, the parties-plaintiff must be deemed to be the same in 
both actions because both the Administratrix and the State of Maryland 
are nominal parties who have no personal interest in the subject matter 
of the litigation. The Administratrix and the State of Maryland are in 
each instance simply representatives of the minor children of Dorothy 
Short. 20 Am. Jur., Section 398, Title Judgments, page 448; Chicago 
R.L & P.R. Co. v. Schendel, 270 U.S. 611, 70 L.Ed. 757, 46 S.Ct. 420, 
53 ALR 1265; Gibson v. Solomon, 136 Ohio St. 101, 23 NE 2d 996, 125 
ALR 903; Calhoun v. Dunning (Pa.), 4 Dall 120, 1 L.Ed. 767. 
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The Maryland Wrongful Death Statute has been held by) the highest 
Court of Maryland to be in derogation of the common law and therefore 
a statute which must be strictly construed; and, accordingly, said statute 
confers upon the parties and the Courts only such privileges and powers 
as may be construed with a strict construction of the terms and language 
employed. Demczuk v. Jenifer, 138 Md. 489, 494, 114 A.471; State v. 


Parks, 148 Md. 477, 129 A.793; DeFord v. State, to the use of Keyser, 


30 Md. 179, 208. In State, to the use of Bashe v. Boyce, 72 Md. 140 


(__) 19 A.366, 7 LRA 272, the Court said: 


"It permits but one suit to be instituted against the 
same defendant for an injury resulting in death; and there- 
fore all who have a right to unite as plaintiffs, but who 
omit to become parties, are excluded from bringing a |sub- 
sequent action. Deford v. State, 30 Md. 208. Its object 
was to protect a defendant from being vexed by several 
suits instituted by or in behalf of different equitable plain- 
tiffs for the same injury, when all the parties could, with 
perfect convenience, be joined in one proceeding." 
Besides the two separate suits filed in the United States District 

Court for the District of Columbia, a third suit was filed in the Circuit 
Court for Montgomery County, Maryland by the same attorneys who filed 
the second suit in the United States District Court for the District of 
Columbia. The suit filed in the Circuit Court for Montgomery County, 
Maryland was identical with the second suit filed in the United States 
District Court for the District of Columbia. The Circuit Court of Mont- 
gomery County, Maryland quashed the action there filed upon the grounds 
that the statute permitted only one action to lie for and in respect to the 
same subject matter of complaint. No appeal from the judgment quash- 
ing the action in the Circuit Court for Montgomery County was taken; 
and the action by Judge Kathryn J, Lawlor was a final disposition of that 
suit. The opinion of Judge Kathryn J. Lawlor, which was the basis for 
her quashing of the suit, appears in the Joint Appendix at pages 16-18. 
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In addition to the statutory prohibition against the filing of more 
than one suit, the common law rule should have compelled the lower 
Court to dismiss the second action filed instead of the action first filed. 


In the case of Express Co. v. Burdette, 7 App. D.C. 551, 560-561, 
the Court said: 


"The ‘general principle is well settled that the pendency 
of a prior suit between the same parties for the same cause 
of action or claim of right will abate a later suit, because in 
such a case the last is deemed unnecessary, and therefore 
vexatious. The reason for this rule is that the second suit 
is unnecessary and consequently oppressive. Where the first 
action is ineffectual, so defective that no recovery can be had, 
and the second action is necessary for securing the plaintiff's 
rights, the reason of the rule fails, and the pendency of a 
former suit will not abate the second action. The second 
action is not in such case deemed vexatious." 


Inasmuch as the Maryland Wrongful Death Statute must be strictly 
construed and created a new legal liability, the restriction that only one 
action shall lie operates as a limitation of the liability created by the 


statute and not of the remedy alone. It isa condition attached to the 
right to sue at all. State v. Parks, 148 Md. 477, 480. The bar thus 
created by the Maryland Statute plus the general rule, that the pendency 
of a prior suit between the same parties for the same cause of action 
will abate a later suit, required that the later suit be dismissed instead 
of the dismissing, as the Court did, of the earlier suit. 


CONCLUSION 


The undersigned respectfully urges that the action of the lower 
Court, dismissing the Complaint first filed, was erroneous and that 
the judgment of dismissal should be reversed. 
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If the judgment below is reversed, we think the Court 
instruct the lower court that should the question again arise 


should 
as to the 


disposition to be made of the two pending suits, that the latter action, 
being unnecessary, should be dismissed, so that relief may be accorded 
to the minor children of the decedent under the first action filed. Clarifi- 
cation of this matter seems to be necessary since it is obvious that the 
two actions cannot be consolidated, because only one judgment may be 


entered for the benefit of the minor children of Dorothy Shor 


t, if the use 


plaintiffs prevail. Certainly, both actions may not be pending at the same 
time; and under Maryland law the second action is barred, because only 
"one action shall lie for and in respect to the same subject matter of 


complaint.” 
Respectfully submitted, 


KING DAVID 


1808 11th Street, N.W. 
Washington 1, D.C. 


Attorney for Appellant 
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Answer of deft. #2 to complt; c/m 12-5-58; app. 
Schwartz; filed. 


Interrogatories to pltf.; filed. 


Civil Action No. 2889-'58 


Exhibit (1); 
issued; 


Alfred M. 
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Proceedings 


Answers of pltff. to interrogatories; c/m; filed. 
First notice under Rule 13. 
Cause dismissed, as of 6/9/59 (N) (By Clerk) 


Consent order re-instating cause. micro. 6-18-59 (N) 
Letts, C.J. 


Motion of pltf. for special process server, filed. 


Order appointing Percell Moore as special process server. 
(N) Letts, C.J. 


Summons, copy (1) and copy (1) of complt issued vs. deft. #1. 
ser. 8-31. 


Answer of deft. #1 to complt; c/m 9-9-59; Appearance of 
Alfred M. Schwartz for deft. #1; filed. 


Calendared. (N). 


Order dismissing cause (N) Matthews, J. 


Notice of Appeal by pltf; Deposit of $5.00 by King David 
(copies mailed to Alfred M. Schwartz and I. Irwin 
Bolitin); filed. 

Points on appeal by pltf-ser ack by atty for defts; filed. 


Stipulation of counsel for pltf and defts re exhibit to record 
on appeal; filed. 


[Filed November 18, 1958] 
COMPLAINT FOR DAMAGES - WRONGFUL DEATH 
The complaint of the plaintiff herein respectfully shows to this 
Honorable Court as follows: 


1. The jurisdiction of this Court is evoked pursuant to Tit. 11, 
Sec. 306 and Tit. 40, Sec. 401; Tit. 16, Sec. 1201, District of Columbia 
Code, 1951 Edition. The amount in controversy herein exceeds $3,000.00 
exclusive of interest, costs and attorney's fees. 


3 


2. The cause of action herein, arose out of an automobile accident 


which occurred on Monday, November 18, 1957, on State Road No. 6 near 
McConchie, Charles County, Maryland, which was occasioned by the gross 
negligence of the individual defendant while operating a motor vehicle 
owned by the corporate defendant and with the consent, knowledge and 
approval of the corporate defendant. 
3. At the time and place aforesaid in paragraph 2 hereof, the 
plaintiff's intestate, Dorothy Short, was a passenger ina Checker Taxi- 
cab owned by the corporate defendant and operated by the individual 
defendant, Nathaniel Jessie Grooms, by and with the consent and approval 
of the corporate defendant. The defendant, Nathaniel Jessie Grooms, did 
operate the above-mentioned vehicle in a grossly negligent manner with 
wilful and reckless disregard for the life and safety of the passengers 
then and there in the said vehicle. The plaintiff's intestate and other 
passengers did request, beg, plead and entreat the individual defendant 
to slow down and drive with care. This, he refused to do and did continue 
to drive carelessly and at an exceedingly high rate of speed. 
4. That at the time and place aforesaid, the individual defendant 
did drive the vehicle at an excessive speed demolishing the same by 
driving it into and against a reinforced concrete culvert, inflicting 
grievious bodily injuries upon plaintiff's intestate, from which injuries 
plaintiff's intestate succumbered. 
5, That the plaintiff herein, a cousin of the decedent, brings this 
action for wrongful death as administratrix of decedent's estate and 
guardian of the three infant children left surviving by the said Dorothy 
Short. 
WHEREFORE, the premises considered: 
1. The plaintiff, Mary E. Stevens, prays for judgment against the 
defendants, Jointly, severally and individually in the amount of $100,000.00 
for the wrongful death of plaintiff's intestate. | 
2. And for such other and further relief as the nature of the case 
warrants and as to this Honorable Court seems just and proper. 


/s/ Mary E. Stevens | 
[ Certification] [Jurat dated November 17, 1958] 


[ Filed November 18, 1958] 


MARYLAND, SEC: 


THE STATE OF MARYLAND: 
To All Persons To Whom These Presents Shall Come — GREETING: 
KNOW YE, that Dorothy Short 
late of Charles County , deceased, hath died intestate; admin- 
istration of all the Goods, Chattals, Credits and Personal Estate of the 
deceased is hereby granted and committed unto _ Mary E. Stevens 


who is appointed Administratrix of the said deceased. 


WITNESS R. HARVEY HAYDEN Chief Judge 
of the Orphans’ Court of Charles 
County, this 17th day of November 


A. D., 1958. 


Test: /s/ Georgietta Croft 


Register of Wills of 
Charles County. 


[ SEAL] 


[ Filed January 8, 1960] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
MARY E. STEVENS, etc. 
Plaintiff Civil Action 
Ne No. 2889-58 
NATHANIEL JESSIE GROOMS, et al 


Defendants 


STATE OF MARYLAND, etc. 


Plaintiffs 
Civil Action 


No. 1224-59 


Vv. 


CHECKER CAB CO., INC., et al 
Defendants 


ORDER DISMISSING CIVIL ACTION NO. 2889-58 
These causes came on for hearing on motion of the plaintiff in 
Civil Action No. 1224-59 for a declaratory judgment as to prior action 
or in the alternative for consolidation of actions, and counsel for plain- 
tiff in said Civil Action No. 1224-59 having orally requested the court to 
treat the said motion as one for dismissal of Civil Action No. 2889-58; 
and the court having considered the pleadings in the above entitled actions 


and having heard oral argument of counsel for all parties and being fully 
advised in the premises, has concluded that the said motion of plaintiff 
in Civil Action No. 1224-59 should be treated as a motion for dismissal 
of Civil Action No. 2889-58, it is this 8th day of January, 1960, 
ORDERED that the motion of plaintiff in Civil Action No. 1224-59 
be granted and that Civil Action No. 2889-58 entitled Mary E.|Stevens, 
etc., plaintiff, vs. Nathaniel Jessie Grooms, et al, defendants, be and the 


same is hereby dismissed. 


/s/ Burnita Shelton Matthews 
JUDGE 


[Filed February 5, 1960] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MARY E. STEVENS, etc. ) 
Plaintiff 


v. Civil No. 2889-'58 


NATHANIEL JESSIE GROOMS, 
et al, 


) 
) 
) 
) 
) 
) 
) 


Defendant 


NOTICE OF APPEAL 

Notice is hereby given this 5th day of February, 1960, that Admx. 
Mary E. Stevens, Plaintiff herein hereby appeals to the United States 
Court of Appeals for the District of Columbia from the judgment of 
this Court entered on the 8th day of January, 1960 in favor of the 
defendant against said plaintiff. 

Mail copy to Alfred M. Schwartz, 1420 New York Ave., N.W., 
Wash. 5, D.C., attorney for defendants and to I. Irwin Bolotin, 917 
15th Street, N.W., Wash. 5, D.C., attorney for plaintiff in Civil Action 
No. 1224-59. 


/s/ King David 
1808 11th St., N.W., 
Washington 1, D.C. 
Attorney for plaintiff Stevens 


[Filed February 8, 1960] 
MARY E. STEVENS, etc., 
Plaintiff, 
v. 
CHECKER CAB COMPANY, INC. 


et al, 
Defendants 


) 
) 
) 
Civil Action #2889-'58 
) 
) 
) 


STIPULATION 
It is stipulated by and between the parties hereto that a photocopy, 
to be prepared by the Clerk of this Court, of the proceedings in the case 
of State of Maryland, etc., Plaintiffs, vs. Checker Cab Company, Inc. 
et al, Defendants, Civil Action #1224-59, shall be filed in the United 
States Court of Appeals for the District of Columbia as an exhibit to 
the record on appeal. 


/s/ King David 
1808 11th Street, N. W. 
Washington 1, D.C. 
Attorney for Plaintiff 


/s/ Alfred M. Schwartz 
1420 New York Avenue,|N.W. 
Washington 5, D.C. 
Attorney for Defendants 


[ Filed February 8, 1960) 
POINTS ON APPEAL 
The appellant (plaintiff herein) intends to rely on the following 
points on appeal: 
1. The Court erred in dismissing the complaint filed herein on 
the sole motion of the plaintiff in Civil Action No. 1224-59; 
2. The Court erred in dismissing the complaint in the above- 
entitled action. 


/s/ King David 
1808 11th Street, N. W. 
Washington 1, D.C. 
[ Certificate of Service] Attorney for plaintiff 


EXHIBIT 


The following items constitute an exhibit to 
the case on appeal, as per stipulation filed 
February 8, 1960, J.A. 7, supra. 


[ Filed May 4, 1959] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


STATE OF MARYLAND for the use of 

KIRK JEROME SHORT, GLISPER FRANCIS 
SHORT and MORLINE SHORT, minor children 
of Dorothy Short, deceased, by their next friend 
EMMA E. WHITING 

2205 Franklin St., N.E. 

Washington, D.C. 


Civil Action 


No, 1224-'59 
v. 


CHECKER CAB COMPANY, INC. 
a body corporate 

2800 Sherman Avenue, N.W. 
Washington, D.C. 


and 
NATHANIEL JESSIE GROOMS 
29 Kalorama Circle, N.W. 
Washington, D.C. 


SE SF I ES OS 


Defendants 


COMPLAINT 
(Action for Wrongful Death) 


1. The amount sued for exceeds the sum of $3,000.00, exclusive 


of interest and costs, and jurisdiction of this case is granted to this 
Court by Section 306 of Title 11, District of Columbia Code (1951 Edition). 

2. The use plaintiffs Kirk Jerome Short, Glisper Francis Short, 
and Morline Short are citizens of the United States and are the infant 
children of the decedent, Dorothy Short, and they bring this action by 
Emma E. Whiting, their aunt and next friend, who is a citizen of the 
United States anda resident of the District of Columbia. 

3. The defendant Checker Cab Company, Inc. is a duly organized 
corporation, having its principal office and place of business in the 
District of Columbia. The defendant Nathaniel Jessie Grooms is a 
citizen of the United States and a resident of the District of Columbia. 
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4. This action arises under the provisions of Article 67, Sections 
1 et seq of the Annotated Code of Maryland, which Code provisions are 


hereby adopted by reference. 
5. That on, towit, November 18, 1957, the aforementioned Dorothy 
Short was a passenger for hire and a duly invited guest in a taxicab auto- 
mobile owned by the defendant Checker Cab Company, Inc., and operated 
by the defendant Nathaniel Jessie Grooms as the agent, servant and 
employee of the defendant Checker Cab Company, Inc. or in a joint 
venture with said corporate defendant, and which automobile was being 
operated by defendants in, towit, a westerly direction on State Route 
No. 6 in Charles County, State of Maryland. | 
6. That on said date at the place aforementioned, the defendants 
carelessly, recklessly and negligently operated their said automobile 
So as to cause it to leave the travelled portion of the road and strike 
a culvert with such great force and while travelling at such a high rate 
of speed that the aforementioned Dorothy Short sustained fatal injuries 
from the effects of which she died almost immediately on November 18, 
1957. 
7. The aforementioned collision and resulting injuries to and death 
of the said Dorothy Short was caused solely by reason of the carelessness, 
recklessness and negligence of the defendants, which, among other things, 
consisted of failing to keep said automobile upon the travelled portion of 
the highway, operating said automobile at an unreasonable rate of speed 
and failing to have said automobile under proper care and control and in 
operating said automobile in violation of the laws of the State|of Maryland. 
8. That by reason of the wrongful death of the aforementioned 
Dorothy Short, a cause of action has accrued to the use plaintiffs and 
that the use plaintiffs have suffered substantial pecuniary loss and have 
been damaged in the amount of $50,000.00 
WHEREFORE, plaintiffs demand judgment against the defendants, 
and each of them, in favor of the use plaintiffs in the sum of $50,000.00, 


together with costs of this action. 

LESSER & KATES 

By /s/ I. Irwin Bolotin, 
[Demand for Jury Trial] Attorneys for Plaintiffs 
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[ Filed May 18, 1959] 
ANSWER OF DEFENDANT, NATHANIEL J ESSIE GROOMS 
First Defense 
The complaint fails to state a claim against the defendant Nathaniel 
Jessie Grooms upon which relief can be granted. This action was filed 
without the sanction and authority of the minor plaintiffs and without the 
authority of any person or persons authorized to act on their behalf. 
Second Defense 
That this Court is without jurisdiction to entertain the action filed 
herein, in that the maintenance of said action in the manner herein filed 
is contrary to the public policy of this jurisdiction, for that suits by the 
State of Maryland to the use of the minor plaintiffs for wrongful death 
are not permitted to be filed or maintained in the courts of the District 
of Columbia after twelve (12) months from the death of the decedent. 
Third Defense 
That the cause of action alleged herein accrued more than one 
year before the filing of the complaint herein and is accordingly barred 
by the Statute of Limitations. 
Fourth Defense 
That the action filed herein is barred by the Statute of Limitations, 
in that the present action was filed more than one year after the death 
of the decedent, Dorothy Short. 
Fifth Defense 
That the instant action is not maintainable in the courts of the 
District of Columbia in the suit of the State of Maryland for the use of 
the minor children of Dorothy Short. 
Sixth Defense 
1. The defendant, Nathaniel Jessie Grooms, denies that the Code 


of Laws for the District of Columbia confers jurisdiction of this action 


upon this court. 
2. The defendant, Nathaniel Jessie Grooms, is without knowledge 
or information sufficient to form a belief concerning the relationship 
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between the infant children named in the complaint, the decedent Dorothy 
Short, and the next friend, Emma E. Whiting. 
3. The defendant, Nathaniel Jessie Grooms, admits the allegations 
of Paragraph 3 of the complaint. 
4-5. The defendant, Nathaniel Jessie Grooms, admits that on or 
about November 17th or 18th, 1957 he was operating an automobile owned 
by the defendant, Checker Cab Company, Inc., on State Route #6, in 
Charles County, State of Maryland; but denies each and every other 
allegation of Paragraphs 4 and 5 of the complaint, not expressly admitted 
herein. 
6. Defendant, Nathaniel Jessie Grooms, admits that Dorothy Short 
died on November 18, 1957; but denies each and every other allegation in 
Paragraph 6 of the complaint, not expressly admitted herein. 
7-8. Defendant, Nathaniel Jessie Grooms, denies the allegations 
of paragraphs 7 and 8 of the complaint. 
Seventh Defense 
That the decedent, Dorothy Short, assumed the risk of injury to 
herself, and her injuries were caused by her own contributory |negligence, 
in that, if the defendant Grooms was negligent, which negligence is denied, 
the negligence of said defendant Grooms was imputable to the decedent 
Dorothy Short and to the plaintiffs. 


/s/ Nathaniel Jessie Grooms, 
Co-defendant 


[ Certificate of Service] 
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[ Filed May 20, 1959] 
ANSWER OF DEFENDANT, CHECKER CAB COMPANY, INC. 
FIRST DEFENSE 
The complaint fails to state a claim against the defendant Checker 
Cab Company, Inc. upon which relief can be granted. This action was 
filed without the sanction and authority of the minor plaintiffs and with- 
out the authority of any person or persons authorized to act on their 
behalf. 
SECOND DEFENSE 
That this Court is without jurisdiction to entertain the action filed 
herein, in that the maintenance of said action in the manner herein filed 
is contrary to the public policy of this jurisdiction, for that suits by the 
State of Maryland to the use of the minor plaintiffs for wrongful death 
are not permitted to be filed or maintained in the courts of the District 
of Columbia after twelve (12) months from the death of the decedent. 
THIRD DEFENSE 
That the cause of action alleged herein accrued more than one 
year before the filing of the complaint herein and is accordingly barred 
by the State of Limitations. 
FOURTH DEFENSE 
That the action filed herein is barred by the Statute of Limitations, 
in that the present action was filed more than one year after the death of 
the decedent, Dorothy Short. 
FIFTH DEFENSE 
That the instant action is not maintainable in the courts of the 
District of Columbia in the suit of the State of Maryland for the use of 
the minor children of Dorothy Short. 
SIXTH DEFENSE 
1. The defendant Checker Cab Company, Inc. denies that the Code 
of Laws for the District of Columbia confers jurisdiction of this action 
upon this court. 
2. The defendant Checker Cab Company, Inc. is without knowledge 
or information sufficient to form a belief concerning the relationship 
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between the infant children named in the complaint, the decedent Dorothy 
Short, and the next friend Emma E. Whiting. 
3. The defendant Checker Cab Company, Inc. admits the allega- 
tions of paragraph 3 of the complaint. 
4-5. The defendant, Checker Cab Company, Inc., admits that on 
or about November 17th or 18th, 1957, a taxicab owned by the defendant 
Checker Cab Company, Inc. was operated by co-defendant Nathaniel 
Jessie Grooms on State Route #6, in Charles County, State of Maryland; 
but denies each and every other allegation of paragraphs 4 and 5 of the 
complaint, not expressly admitted herein. 
6. Defendant, Checker Cab Company, Inc. admits that Dorothy 
Short died on November 18, 1957; but denies each and every other 
allegation in paragraph 6 of the complaint, not expressly admitted herein. 
7-8. Defendant, Checker Cab Company, Inc. denies the allega- 
tions of paragraphs 7 and 8 of the complaint. 
SEVENTH DEFENSE 
That the decedent, Dorothy Short, assumed the risk of injury to 
herself, and her injuries were caused by her own contributory negligence, 
in that, if the defendant Checker Cab Company, Inc. was negligent, which 


negligence is denied, the negligence of said defendant Checker Cab Com- 
pany, Inc. was imputable to the decedent Dorothy Short and to the plain- 
tiffs. 


EIGHTH DEFENSE 
The defendant, Checker Cab Company, Inc., denies that|/the plain- 
tiff Dorothy Short was a passenger for hire in its taxicab. 
NINTH DEFENSE 
That the use and operation of the taxicab by the natennaat Grooms 
in Charles County, Maryland, was without the consent, authorization or 
permission of the defendant Checker Cab Company, Inc., and|that said 
taxicab was operated by the defendant Grooms while engagedjon a 
mission of his own and that of the decedent Dorothy Short and in a joint 
venture with the decedent Dorothy Short; and that the negligence of the 
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defendant Grooms, if any, was imputable to the decedent Dorothy Short 
and to the plaintiffs herein. 
TENTH DEFENSE 

The defendant, Checker Cab Company, Inc., denies that the defend- 
ant Grooms was its agent, servant or employee, or engaged in a joint 
venture with the defendant Checker Cab Company, Inc.; and further avers 
that the use and operation of said taxicab by the defendant Grooms was 
not related to or connected with any business or mission of the Checker 
Cab Company, Inc. 

ELEVENTH DEFENSE 

Plaintiffs cannot maintain this suit, for that by section 4 of Article 
67 of the Laws of the State of Maryland, "not more than one action shall 
lie for and in respect of the same subject matter of complaint", and that 
the present action filed herein does not lie, for that an action in respect 
to the same subject matter of this complaint was previously filed in this 
Court on November 18, 1958 entitled "Mary E. Stevens, Administratrix 
of the Estate of Dorothy Short, Plaintiff, vs. Checker Cab Company, Inc. 
and Nathaniel Jessie Grooms, Civil Action No. 2889-58", and reference 


to said complaint is hereby expressly made. Accordingly, this action is 


the second action filed for the benefit of the same minor children of the 
decedent Dorothy Short. 


/s/ Alfred M. Schwartz 
1420 New York Avenue, N.W. 
Washington 5, D. C. 
Attorney for defendant, 
Checker Cab Company, Inc. 


[ Certificate of Service] 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


STATE OF MARYLAND for the use of 
KIRK JEROME SHORT et al 


Plaintiffs Civil Acti 


v. "No. 1224- 


CHECKER CAB COMPANY, INC. et al 
Defendants : 


MOTION TO DISMISS OR FOR SUMMARY JUDGMENT 

The defendants and each of them severally move the Court to 
dismiss the complaint or, in the alternative, for a summary judgment 
for the defendants, and for reasons therefor state as follows: 

1. That the State of Maryland is not a proper suitor in the courts 
of the District of Columbia on behalf of the children of the decedent; 

2. That this action is the second of two actions now pending in this 
Court in respect of the same subject matter of complaint, the first action 
being Civil Action No. 2889-58 and which said action is hereby made a 
part hereof by reference; 

3. That the second action is barred by the statute of limitations. 


/s/ Alfred M, Schwartz 
1420 New York Avenue, N. W. 
Washington 5, D. C. 
Attorney for defendants 


16 
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IN THE CIRCUIT COURT 
FOR MONTGOMERY COUNTY, MARYLAND 


STATE OF MARYLAND for the use of 3 
KIRK JEROME SHORT, GLISPER FRANCIS . 
SHORT AND MORLINE SHORT, minor 
children of Dorothy Short, deceased, by 

their next friend EMMA E. WHITING 


Plaintiffs ; Law No. 8820 


| 
Vv. 


CHECKER CAB COMPANY, INC. 
and NATHANIEL JESSIE GROOMS 


Defendants 


OPINION AND ORDER 

This case is before the Court on a plea in abatement filed to the 
Declaration by the defendant. The sole question to be decided at this 
time is the effect of the pendency of two suits in the District of Columbia 
against the same defendants involving the same subject matter and for 
the benefit and use of the same plaintiffs. All of the actions in both 
jurisdictions are based upon Article 67, Section 4 of the Annotated Code 
of Maryland, 1957 Edition, the Section commonly known as "Lord 
Campbell’s Act". The pertinent provision of the Act in this case is 
that part of Section 4 that reads "that not more than one action shall 
lie for and in respect of the same subject matter of complaint". There 
is no question that the common law rule is well established, i.e., that 
the pendency of a prior suit, in personam, ina foreign court, between 
the same parties, for the same cause of action is not sufficient cause 
for stay or bar of a suit instituted in one of our own courts. Counsel 
for defendants in this cause recognized this well established common 
law rule but argued that the Lord Campbell's Act being statutory is in 
derogation of the common law and should be strictly construed, citing 
McKeon v. State, 211 Md. 437, and that the plaintiff should not be 
allowed to do in other jurisdictions what he could not do in Maryland, 
citing State to the Use of Bashe v. Boyce, 72 Md. 140, in which the Court 
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of Appeals declared that the object of the particular phrase heretobefore 
quoted was to protect a defendant from being vexed by several suits 
instituted by or in behalf of different equitable plaintiffs for the same 
injuries when all the parties could, with perfect convenience, be joined 
in one proceeding. This case also sets forth the general rule on page 
143 "where the two suits are for the same cause of action and between 


the same parties, the pendency of the first may be pleaded in abatement 
of the second. The identity of the subject matter and of the parties must 
be alleged. Poc's Pl. 502; Cook v. Burnley, 11 Wall. 649; Bryan v. Sholl, 
109 Ind. 367; and the two suits must be pending in the Courts of the same 
State. Seviers v. Clement, 28 Md. 426". 
The Court examined all of the cases submitted by counsel for both 
parties and gave the statute under discussion a strict construction as 


required, and considered that the actions commenced in the District of 
Columbia are maintained pursuant to Section 306 of Title 11 of the 
District of Columbia Code, 1951 Ed., and Title 40, Section 401, Title 16, 
Section 1209, of the District of Columbia Code, 1951 Ed., that the Civil 
Action filed on May 4, 1959, in the District of Columbia, set forth in 
paragraph 4 that the action arose under the provisions of Article 67, 
Section 1, et seq. of the Annotated Code of Maryland and that /these 
provisions were adopted by reference in the declaration. The cases 
have held that an action for negligence causing death which happened in 
Maryland may be maintained in another State in which the common-law 
obstacle to such action has been removed, provided the statute of this 
State is not, in substance, inconsistent with the statute or public policy 
of the State in which the action was brought; it has been held that such 
action may be brought in the District of Columbia and in Federal Courts. 
See Stewart v. B. & O. Railroad Company, 168 U. S. 145; Hollenback v. 
Elmore and H Contracting Company, 174 Fed. 845, and further it has 
been held that where an action is brought in the District of Columbia 

for the death of one killed in Maryland the Maryland statute applies. See 
Maryland v. Eastern Air Lines, 81 Fed. Supp. 345. Inasmuch as the 
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Maryland Statute must apply in the District of Columbia only one suit 
could be brought in that jurisdiction pursuant to Section 4 of Article 67 
and inasmuch as the suit was brought under the statute, it necessarily 
must be the one action that would lie thereunder. If this were a common 
law right and not a statutory one there would be no bar to the bringing of 
the same suit against the same parties on the same subject matter in 
different jurisdictions as is generally the rule but inasmuch as this 
statute confers certain rights in derogation of the common law, it must 
be strictly construed and compliance must be in strict accordance with 
the letter of the statute and the rights conferred by the statute cannot 
be tested in more than one jurisdiction at the same time to the harrass- 
ment of the defendant. An election must be made as to the venue and in 
this case it was the District of Columbia. 

Therefore, the defendant will be granted judgment on the writ and 
the declaration will be quashed, and it is so ORDERED this 27th day 
of July, 1959. 


Filed July 27, 1959 


/s/ Kathryn J. Lawlor 
JUDGE 


True Copy Test 
/s/ Clayton K. Watkins, Clerk 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


STATE OF MARYLAND, etc. ) 
Plaintiffs 
v. ) Civil Action No. 1224-59 
) 
) 
) 
) 


CHECKER CAB CO., et al 
Defendants 


| 
MOTION OF PLAINTIFFS FOR DECLARATORY JUDGMENT AS 
TO PRIOR ACTION OR IN THE ALTERNATIVE FOR CONSOLI- 
DATION OF ACTIONS 


Come now the plaintiffs and move the Court for a Declaratory 
Judgment as to the validity of the prior action filed in this Court namely 
Stevens, etc. vs. Grooms, et al, Civil Action No. 2889-58 or in the 
alternative the Court consolidate said action of Stevens, etc. vs. Grooms, 
et al, Civil Action No. 2889-58, with the above action af State of Maryland, 
etc. vs. Checker Cab Co., et al, Civil Action No. 1224-59, and that in such 
consolidated actions the State of Maryland for the use of Kirk! Jerome 
Short, etc. vs. Checker Cab Co. be deemed and named as the plaintiff 
and Checker Cab Company and Nathaniel Jessie Grooms be deemed 
and named as defendants. 

Respectfully submitted, 


LESSER & KATES 


By: /s/ I. Irwin Bolotin 
917 - 15th Street, N. W. 
Washington, D. C. 


Attorneys for Plaintiff 
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[ Filed December 28, 1959] 
ORDER DENYING MOTION TO DISMISS OR FOR SUMMARY JUDGMENT 
This cause came on to be heard on the motion of the defendants 
to dismiss or for summary judgment, and the court having considered the 
pleadings on file herein and also the pleadings on file in the case of 
Stevens, etc. vs. Grooms, et al, Civil Action No. 2889-58 and having 
heard oral argument by counsel for the parties and being fully advised 
in the premises, it is by the Court this 28th day of December, 1959, 
ORDERED that the Motion of the defendants to Dismiss or for 
Summary Judgment be and the same hereby is denied. 


/s/ Burnita Shelton Matthews 
JUDGE 


APPEAL FROM THE UNITED STATES. DISTRICT ‘court 
en FOR THE DISTRICT OF COLUMBIA. 2 


ROSERT 1. THIEL 


(i) 


QUESTION PRESENTED 


Appellees believe appellant has stated correctly 


the question on appeal. 


SUMMARY OF ARGUMENT 


ARGUMENT 


CONCLUSION 


CITATIONS 


Deford v. State, use of Keyser, 
30 Md.179 . . . 


Express Company v. Burdette, 


7 App. D.C. 551, 560 


State to Use of Bashe v. Boyce, 
72 Md. 140, 19 A. 366 


UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 15,594 


MARY E. STEVENS, 
Administratrix of Estate of 
’ Dorothy Short, 


Vv. 
NATHANIEL JESSIE GROOMS 


and 
CHECKER CAB COMPANY, INC., 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


APPELLEES' BRIEF 


SUMMARY OF ARGUMENT 


With another suit for the same cause of action still pending, ap- 


pellees' chief interest in the outcome of this appeal is that they not be 


unnecessarily vexed, harassed and oppressed by multiple suits. 


2 
ARGUMENT 


Appellees, Nathaniel J essie Grooms and Checker Cab Company, 
Inc., were defendants below and were also named as defendants in two 
other identical actions subsequently filed for the benefit of the same use 
plaintiffs in respect to the same cause of action. By reason of this 
multiplicity of suits, the appellees had to incur expense for counsel to 
appear and defend one suit in the Circuit Court for Montgomery County, 
Maryland (which suit was abated, J.A. 16-18), two separate suits in the 
United States District Court for the District of Columbia, and this appeal. 


Notwithstanding that the appellees contended below that (1) the 
second action filed in the United States District Court for the District of 
Columbia should be dismissed because the Maryland Wrongful Death 
Statute expressly barred the filing of more than one action (Article 67, 
section 4, Maryland Code, Appellant's Brief, page 6); and (2) that with 
the first suit pending, the second suit in the United States District Court 


was unnecessary, vexatious and oppressive, and should have been abated 


(Express Company v. Burdette, 7 App. D.C. 551, 560), the Court over~ 
ruled the defendants’ motion to dismiss the second suit (J.A. 20) and 
dismissed the first action -- not on motion of the appellees but on motion 
of the plaintiffs in the second suit (J.A. 5). 


Appellees have no interest in whether the judgment below is af- 
firmed or reversed except that if reversed, then the second action should 
be dismissed, to the end that appellees no longer shall be harassed, 
vexed or oppressed by the necessity to defend more than one action. 


It should be noted at this point that the appellees, besides being 
called upon to defend an issue of liability between plaintiffs and defen- 
dants, are beset by and drawn into a private controversy between rival 
attorneys, who separately are each seeking to represent the same plain- 
tiffs by separate suits for the same cause of action. Three separate 
suits were filed, notwithstanding that the law of Maryland permits but 
one suit to be instituted against the same defendant for an injury resulting 
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in death, and under such statute all who had a right to unite as plaintiffs, 
but who omit to become parties, are excluded from bringing a subse- 

quent action. Deford v. State, to the use of Keyser, 30 Md. 179; State 
to the use of Bashe v. Boyce, 72 Md. 140, 19 A. 366; Appellant's Brief, 
p. 13. 


CONCLUSION 


We agree with appellant that the lower Court should be| instructed 
to dismiss Civil Action No. 1224-59, in the event the judgment below is 
reversed, so that appellees shall not be vexed, oppressed or harassed 
by the pendency of more than one suit. 


Since the judgment below dismissing the complaint was entered on 
the motion of Messrs. Lesser and Kates and Mr. I. Irwin Bolotin, the 
attorneys appearing for the State of Maryland for the use of Kirk Jerome 
Short, Glisper Francis Short and Morline Short, minor children of 
Dorothy Short, deceased, by their next friend Emma E. Whiting, plain- 
tiffs, Civil Action No. 1224-59, pending in the United States) District 
Court for the District of Columbia, we believe that said attorneys should 
be invited by this Court to file a brief herein on behalf of their clients in 
relation to this appeal. 


Respectfully submitted, 


ALFRED M. SCHWARTZ 


1420 New York one: N. W. 
Washington 5, D. 


Attorney for Appellees 
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APPELLEE'S STATEMENT OF QUESTION PRESENTED 


In the opinion of this Appellee the question 
presented is: 


Whether as between two law suits filed for the 
same cause of action, the trial court abused its discretion 
in dismissing the one filed first in point of time when it 
appeared that said law suit was defective and ineffectual. 


SUMMARY OF ARGUMENT 
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CONCLUSION 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE STATE OF MARYLAND 


SUMMARY OF ARGUMENT 


| 
| 


The trial court properly exercised its discretion in holding that as 


between two suits filed for the same cause of action that the suit filed by 
appellant as Administratrix was ineffectual and the second suit was neces- 
sary to protect the rights of the equitable plaintiffs. 


| 
| 


2 
ARGUMENT 


The problem to be solved is a narrow one. It concerns the dis- 
cretionary power of the trial court to decide that as between two law 
suits filed for the same cause of action that the suit filed by an improper 
party plaintiff under the wrong statute should be dismissed even though 


filed first in point of time, as against a second suit which had been prop- 


erly brought by the proper party plaintiff and under the correct statute. 


The death and the wrongful act which caused it occurred within the 
State of Maryland. The wrongful death statute of Maryland provides that 
an action to recover for wrongful death "shall be brought by and in the 
name of the State of Maryland for the use of the person or persons en- 
titled to damages." 


The wrongful death statute of this jurisdiction provides that an 
action for wrongful death shall be filed by the personal representative of 
the deceased. Appellantargues that an action filed in this jurisdiction 
for a wrongful death occurring in the State of Maryland must be main- 
tained by the personal representative of the deceased since this is a 
procedural right granted by the District of ColumbiaCode. In support 
of this argument, appellant relies upon the District of Columbia Code 
and Sections 2& 3 of Article 67 of the Maryland Code. Appellant con- 
tinues to demonstrate a complete misconception of her cause of action. 
The wrongful death statute of the District of Columbia applies only when 
the death and the wrongful act which caused it occurs within the District 
of Columbia. Sections 2 & 3 of Article 67 of the Maryland Code is ap- 
plicable only to actions instituted in the Courts of that State where the 
"wrongful act * * */shall have occurred outside of the State of Mary- 
land."' The statutory provisions relied upon by appellant are not ap- 
plicable to the present situation. 


Contrary to appellant's contention, it is now settled law that a 
cause of action for wrongful death must be brought by the person desig- 
nated by the statute of the jurisdiction where the fatal accident occurred. 
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| 
| 
| 
| 
| 


The question of who may sue ina death case is a substantive right, 
which right can be given only by the lex loci. Ormsby v. Chase, 290 
U.S. 387, 54S. Ct. 211; Betts v. Southern Railway, 71 F. 24787. A 
well reasoned discussion of this matter is contained in the case of 
Anderson v. Lane, 97 F. Supp. 265. The opinion in Anderson noted that 
the foremost decisions of the Supreme Court of the United States upon the 
subject are Northern Pacific Railroad v. Babcock, 154 U.S. 190, 14S. 
Ct. 978, and American Railway Company of Porto Rico v. Birch, 224 
U.S. 547, 32S. Ct. 603. To the same effect is State of Maryland, etc. 
y. Eastern Air Lines, 81 F. Supp. 345. Since the right of action is 
statutory, then no persons other than those upon whom authority to bring 
the action expressly conferred may maintain it. Fleming v. Capital 
Traction Co., 40 App. D.C. 489. The action must be maintained by the 
party designated in the statute. Thus in Harris v. Embrey, 70 App. 
D.C. 232, 105 F. 2d 111, this court held that a wrongful death action 
must fail if not brought by the personal representative of the deceased 
when the wrongful act and the resulting death occurred in this jurisdic- 
tion. In that case suit was improperly brought by the plaintiffs as next 
of kin and beneficiaries of the deceased. And in the case of Paris v. 
Braden, 98 U.S. App. D.C. 219, 234 F. 2d 40, this court held that sur- 
viving children of the deceased who were not appointed personal repre- 
sentatives were not personal representatives of the deceased within the 
meaning of the wrongful death statute of the District of Columbia, and 
they therefore could not maintain the action. 


Appellant argues that although she evoked the jurisdiction of the 
lower court pursuant to the provisions of the District of Columbia wrong- 
ful death act (Title 16, Section 1201) and brought the present action "as 
administratrix of decedent's estate and guardian of the three infant chil- 
dren", nevertheless these allegations were superfluous and should be 
disregarded by the Court since such was not her intention. (Appellant's 
position is thus somewhat confusing and inconsistent. On the one hand 
she states that her right to maintain her present action was given her by 
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the District of Columbia wrongful death statute, which right is procedural, 
and on the other hand she argues that these allegations on her part are 
merely superfluous and should be disregarded. 


It should be noted that the Maryland statute does not authorize the 
filing of suit by the appellant either in her individual capacity, or in her 
capacity as administratrix or as guardian of the infant children. Since 
the matter pertaining to the party in whom the cause of action is vested 
concerns a substantive right it would have been necessary for appellant 
to amend her cause of action so as to bring it by the proper party plain- 
tiff. However, such an amendment as well as an amendment to bring the 
action under the appropriate statute would introduce a new cause of action 
which is barred by the statute of limitations. In the case of Harris v. 
Stone, 115 F. Supp. 531, the court held that a Complaint which had not 
properly named the defendants could not be amended to properly name 
them after the statute of limitations had run, SO as to relate the amended 
Complaint back to the date of the filing of the original action. 


In the case of Stafford v. Roadway Transfer Co., 165 F. 2nd 920, 
the Circuit Court of Appeals, Third Circuit, held it was error for the 
Trial Court to permit an amendment in a wrongful death action So as to 
include a claim by the plaintiff under the Survival Statute, since it intro- 
duced a new cause of action barred by the two-year limitation statute. 


The appellant does not have a vested right to continue with her 
cause of action when that action is shown to be defective and the second 
action is necessary to secure the rights of the beneficiaries. The trial 
court under these circumstances could within its discretion dismiss the 


action brought first in point of time and permit the second action to pro- 
ceed to trial. It has long been settled in this jurisdiction that when two 
suits are filed for the same cause of action, the second suit will not be 


dismissed or abated if the first action is ineffectual. National Express 
Co., etc. v. Burdette, 7 App. D.C. 551. 


a 
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As a final point the appellant argues that the Maryland code per- 
mits but one cause of action to be filed, and cites the case of; Bashe v. 
Boyce, 72 Md. 140, 19 A. 366. That case merely holds that the object 
of the Maryland Code is to protect a defendant from being vexed by 
several suits brought by or "in behalf of different equitable plaintiffs for 
the same injury." The case does not hold that a second suit| should be 
dismissed in favor of a defective prior suit brought for the same cause 
of action. The suit by this appellee, State of Maryland, was brought in 
behalf of all the equitable plaintiffs, in a single action. Thejrequire- 
ment of the Maryland Code has been accomplished in the present case. 


The contention that the suit filed by this appellee was filed too late 
and is barred by the limitations of the District of Columbia Wrongful Death 
Statute, has been disposed of by this Court in the case of Lewis v. Re- 
construction Finance Corp., 85 U.S. App. D.C. 339, 177 F, 2d 654, 
wherein it was held that this type of action is subject to the limitations 
of the jurisdiction where the wrongful act occurs and is not subject to the 
local statutory period. The limitations under the Maryland Statute is 18 
months. 


CONCLUSION 


Appellant and appellees Grooms and Checker Cab Company have 
strenuously sought to have the action filed by this appellee dismissed in 
favor of the defective suit filed by appellant. To dismiss the suit filed 
by this appellee in favor of the defective action could only be|of benefit 


| 
to the wrongdoer, and would constitute a grave injustice to the infant 


beneficiaries. Under these circumstances the trial court properly 
excercised its discretion in dismissing the first action and in permitting 
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the action filed by this appellee to proceed to trial. Itis accordingly 
respectfully submitted that the action of the trial court should be af- 
firmed. 


Respectfully submitted, 


I, IRWIN BOLOTIN 

PHILIP J. LESSER 
917 - 15th Street, N. W. 
Washington 5, D. C. 

MORRIS BENSON . 
Washington Building 
Washington 5, D. C. 


Attorneys for Appellee 
State of Maryland 
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QUESTION PRESENTED 


Did the complaint for the wrongful 


death of one, Dorothy Short, which occurred 

in Charles County, Maryland, filed by the 
Administratrix of her estate appointed by 

the Orphan's Court of Charles County, Mary- 
land, and for the benefit of the decedent's 

three minor children, fail to state a cause 

of action; and was it so fatally defective that 

it required dismissal, on the motion of a plain- 
tiff in another proceeding, who had filed a later 
suit for the same cause of action in the name 
of the State of Maryland to the use of the same 


minor children? 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
MARYLAND STATUTE INVOLVED 
SUMMARY OF ARGUMENT 
ARGUMENT: 


I, Administratrix Of The Decedent's Estate Is 
Entitled To Maintain In The Courts Of The 
District Of Columbia An Action For Wrongful 
Death Occurring In Maryland For The Benefit 
Of The Persons ctr In The selene 
Statute : . = 


The Inclusion In The Jurisdictional Averment 
In The Complaint Of A Reference To The 
District Of Columbia Wrongful Death Statute 
Did Not Render The Sree ae Void And 
Fatally Defective : . 


The Maryland Wrongful Death Statute Bars 
The Filing Of More Than One Action, And 
The Complaint Later Filed Should Have 
Been Dismissed, Rather Than The eomsiater 
Involved On This Appeal 


CONCLUSION 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,594 


MARY E. STEVENS, 
Administratrix of Estate of 
Dorothy Short, 


Appellant, 


NATHANIEL JESSIE GROOMS 


and 
CHECKER CAB COMPANY, INC., 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This cause is an appeal from the judgment entered bythe United 
States District Court for the District of Columbia, in Civil Action No. 
2889-58, in favor of the Appellees, (defendants below), against the Appel- 
lant (plaintiff below), on the motion, not of the Appellees, but of the 
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plaintiff in Civil Action No. 1224-59. The judgment was entered by the 
Court below on the 8th day of January, 1960 and was a final order of 


said Court. Notice of appeal was timely filed on February 5, 1960. 


The jurisdiction for this appeal is conferred upon this Court by Title 
28, Section 1291 et seq of the United States Code, as amended, and 
Rule 73 of the Federal Rules of Civil Procedure. 


STATEMENT OF THE CASE 


On November 18, 1957, one, Dorothy Short, was a passenger ina 
taxicab of the Appellee, Checker Cab Company, Inc., operated by the 
Appellee, Nathaniel Jessie Grooms, in a negligent manner on State Road 
#6, near McConchie, Charles County, Maryland; and, at said time and 
place, said taxicab collided with a concrete culvert, inflicting upon said 
Dorothy Short injuries from which she died the same day. Dorothy Short 
was survived by three infant children. 


The Appellant, Mary E. Stevens, was appointed Administratrix of 
the Estate of the said Dorothy Short by the Orphan's Court of Charles 
County, Maryland, and, as such, filed the complaint herein (Civil Action 
No. 2889-58) on November 18, 1958 in the United States District Court 
for the District of Columbia for the wrongful death of the said Dorothy 
Short for the benefit of the three surviving infant children. 


On May 4, 1959, another complaint was filed in the United States 
District Court for the District of Columbia, in Civil Action No. 1224-59, 
entitled "State of Maryland, for the use of Kirk Jerome Short, Glisper 
Francis Short and Morline Short, minor children of Dorothy Short, 
deceased, by their next friend, Emma E, Whiting, Plaintiffs, against 
the Checker Cab Company, Inc. and Nathaniel Jessie Grooms, defend- 
ants." The defendants in said action are the same parties as Appellees 
herein, and the three named use plaintiffs in said action are the same 
three infant children referred to in the complaint involved in this appeal. 
This second action was filed by attorneys Lesser and Kates and I, Irwin 
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Bolotin. The complaint involved on this appeal, which was the first 


action commenced, was filed by counsel for the Appellant, the under- 


signed, King David. 


Thereafter, in the Circuit Court for Montgomery County, Maryland, 
on the 14th day of May, 1959, a third action was filed also by Messrs. 
Lesser, Kates and Bolotin, in the name of the State of Maryland and 
identical with the previously mentioned United States District Court 
action designated as Civil Action No. 1224-59. 


A Plea in Abatement was interposed by the defendants in the 
proceeding filed in the Circuit Court for Montgomery County, Maryland; 
and said action was abated. (See opinion and order by Judge! Kathryn J. 
Lawlor, J.A. 16). 


In the second action, the defendants, Checker Cab Coie’ Inc, 
and Nathaniel Jessie Grooms, filed a motion to dismiss the second action, 
that is, Civil Action No. 1224-59, or, in the alternative, for summary 
judgment upon the grounds (1) that there was already pending in respect 
of the same subject matter of complaint the previously filed action 
(being the complaint involved on this appeal); (2) that the State of Mary- 
land was not a proper suitor in the Courts of the District of! Columbia 
on behalf of the minor children of the deceased; and (3) that/the second 
action was barred by the statute of limitations. 


In opposition to the defendants’ motion to dismiss or, in the 
alternative, for summary judgment, plaintiff's counsel in said second 
action asserted that the pending first action was no bar or obstacle to 
the maintenance of the second action because (1) the complaint in the 
first action (the subject of this appeal) was fatally defective and no 
judgment could be entered thereon in favor of the plaintiff; (2) the State 
of Maryland to the use of the three minor children was the ‘only way in 
which the death action could be brought in the District of Columbia; 

(3) the suit could not be brought in the name of the Administratrix 
Mary E. Stevens, and (4) the complaint filed by Mary E. Stevens as 
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Administratrix, being fatally defective and void, should be dismissed and, 
when so dismissed, it would not be a bar to the second action. The plain- 
tiffs in the second action also asserted that the one year limitation appli- 
cable to death actions in the District of Columbia was not applicable to an 
action for wrongful death under the Maryland statute, which provided an 
18 month limitation.. 


Counsel for the plaintiffs in the second action were successful in 
resisting dismissal of the second complaint, and in prevailing upon the 
lower Court, to dismiss the complaint involved on this appeal. 


The appeal herein is by the Administratrix Mary E. Stevens, and 
is from the judgment and order of the Court dismissing the complaint 
in Civil Action No. 2889-58, on motion of the plaintiff in Civil Action 
No. 1224-59. 


MARYLAND STATUTE INVOLVED 


Article 67, sections 1, 2, 3 and 4, Annotated Code of Maryland, 
1957 edition, in effect at the date of the accident sued on, reads as 
follows: 


"Article 67, Negligence Causing Death 


1. Liability notwithstanding death, 


Whenever the death of a person shall be caused 
by wrongful act, neglect or default, and the act, neglect or 
default is such as would (if death had not ensued) have 
entitled the party injured to maintain an action and recover 
damages in respect thereof, the vessel or person who would 
have been liable if death had not ensued, or the executor or 
administrator of the said person who would have been liable 
in case of death of the said person who would have been liable, 
shall be liable to an action for damages, notwithstanding the 
death of the person injured, and although the death shall have 
been caused under such circumstances as amount in law to 
felony and if death ensues as a result of wrongful act, neglect 
or default of a vessel, suit may be brought in rem against said 
vessel in any court of competent jurisdiction; provided, however, 
that any such action against the executor or administrator of the 
said person who would have been liable shall be commenced within 
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six calendar months after the date of the qualification of the 
executor of administrator of the said person who would have 
been liable." 


2. "When wrongful act occurs outside of Maryland- 
in general. 


In any action instituted in the courts of this|State 
where it shall appear that the death of a person has been 
caused by the wrongful act, neglect or default of a vessel 
or of another person, firm or corporation, and such wrong- 
ful act, neglect, or default shall have occurred outside of 
the State of Maryland, whether in another state, the District 
of Columbia, or territory of the United States, the courts of 
this State shall apply the law of such other state, District 
of Columbia or territory of the United States, to the facts 
of the particular case, as though such foreign law were the 
law of this State, provided, however, that the rules of plead- 
ing and procedure effective in the court of this State in which 
the action is pending govern and be so applied as to give effect 
to the rights and obligations created by and existing under the 
laws of the foreign jurisdiction in which the wrongful act, 
neglect or default occurred; provided, however, that nothing 
in this section shall apply to causes of action arising prior 
to June 1, 1937." 


3. "Same - Who may bring action. 
In all actions instituted in the courts of this State 

under Sec. 2 of this article, the proper person to bring the 
action shall be determined by applying the following rules: 


(a) Person entitled to bring suit under law 


of jurisdiction where wrongful death occurred. — 
Any person who is entitled to bring suit under | 


the laws of the jurisdiction wherein the wrongf 
death occurred may bring suit in Maryland, upon 
proof of his qualifications and authority. 


(b) When suit in Maryland in name of 
State. — If the laws of the state wherein the 


wrongful death occurred provide for suit to be 
brought in the name of the state, district or ter+ 
ritory, as the case may be, then suit may be 
brought in Maryland in the name of this State on 
behalf of the beneficiaries protected under the 
foreign statute. 
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(c) Not applicable when service of process 
can be obtained. — The provisions of this sec- 


tion shall not in any way be construed to apply to 
actions in which service of process can be obtained 
in the jurisdiction where the cause of action arose 
or where the plaintiff resides." 


4. ‘Action for wrongful death, 


Every such action shall be for the benefit of the 
wife, husband, parent and child of the person whose death 
shall have been so caused or if there be no such person or 
persons entitled, then any person related to the deceased 
by blood or marriage, who, as a matter of fact, was wholly 
dependent upon the person whose death shall have been so 
caused. Every such action shall be brought by and in the 
name of the State of Maryland for the use of the person or 
persons entitled to damages; "paren Y shall include the 
mother of an illegitimate child whose death shall have 
been so caused; "child" shall include an illegitimate child 
whenever the person whose death is so caused is the mother 
of such child; and in every such action the jury may give 
such damages as they may think proportioned to the injury 
resulting from such death to the parties respectively for 
whom and for whose benefit such action shall be brought, 
and the amount so recovered, after deducting the costs 
not recovered from the defendant, shall be divided amongst 
the above-mentioned parties, in such shares as the jury by 
their verdict shall find and direct; provided, that no more 
than one action shall lie for and in respect of the same sub- 
ject matter of complaint; and that every such action shall 
be commenced within eighteen months after the death of 
the deceased person." (Underscoring within this paragraph 
supplied.) 


SUMMARY OF ARGUMENT 
I 


Administratrix of the decedent's Estate is entitled to maintain in 
the Courts of the District of Columbia an action for wrongful death 
occurring in Maryland for the benefit of the persons designated in 
the Maryland Statute. 


aa 


The inclusion in the jurisdictional averment in the Complaint of 
a reference to the District of Columbia Wrongful Death Statute did not 
render the Complaint void and fatally defective. 


sua 


The Maryland Wrongful Death Statute bars the filing of more than 
one action, and the Complaint later filed should have been dismissed, 


rather than the Complaint involved on this Appeal. 


ARGUMENT 
I 


Section 4 of Article 67 of the Maryland Code provides|that an 
action for wrongful death shall be brought by and in the name of the 
State of Maryland. On the other hand, the statute for the District of 
Columbia provides that the action shall be brought in the name of the 
administrator. Title 16, section 1202 D.C. Code, reads as follows: 

"Every such action shall be brought by and in the 
name of the personal representative of such deceased! per- 
son, and within one year after the death of the party injured." 

It is stated in the text of 11 Am. Jur., Title "Conflict of Laws," 
section 187, page 500, as follows: 
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"It is a general rule that the law of the forum 
determines the proper parties to suits. 

"In ascertaining, for the purposes of suit, whether 
certain parties are the real parties in interest to main- 
tain actions, procedural questions are presented." 


Again, at page 499 of the same text, section 186, it is stated: 


"The spirit of comity does not require that a 
nonresident shall be allowed a remedy which by the 
policy of the state law is denied to its own citizens, 
since comity goes no further than to require the recog- 
nition and enforcement of the law of the place of the 
right, leaving the actual enforcement to the state called 
upon to enforce such law by the use of its own forms and 
machinery as far as the same can be adapted to the end 
in view." 


In Stewart v. B & O Railroad Co., 6 App. D.C. 56, this Court 
said at pages 65-66: 


"The final objection to the maintenance of the present 
action is one foreshadowed in what has already been said, 
viz., that, in the language of Story's Conflict of Laws, sec- 
tion 556: ‘It is universally admitted and established, that 
the forms of remedies, and the modes of proceeding, and 
the execution of judgments, are to be regulated solely and 
exclusively by the laws of the place where the action is 
instituted; or, as the civilians uniformly express it, accord- 
ing to the lex fori;' and that the proceeding directed by the 
Maryland Code is entirely foreign to the forensic law of 
this District, and could not be prescribed by the State of 
Maryland, for the government of our courts. 

"One of the very questions to be determined by the 
lex fori is, who is to sue for a wrong? For chose in action, 
that is to be determined by this law (Story's Conflict of Laws, 
sec. 566); and in common law courts this would be held in 
one way, while in courts governed by the Roman civil law 
it might be different. See, also, a discussion of this subject 
in Glenn v. Busey, 5 Mackey 243. 

"The Maryland code recognizes a death wrongfully 
caused as an injury to the wife, child and parent of the 
decedent. In this District, while we recognize actions ex 
contractu as properly brought by one for the use of another, 
an action ex delicto of that kind is unknown. By the common 
law, which is our lex fori, an action of that kind must be 
brought by the party injured, an exception being made only 
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by our statute in relation to deaths wrongfully caused in 
this District, in which case, as if the cause of action sur- 
vived, the personal representative may sue and distribute 
any damages recovered as the rest of the personal estate 
of the decedent, according to our statute of distributions. 
We are compelled by the authority of Dennick v. Railway 
Co. to recognize the right to indemnity of the family of a 
decedent whose death was caused in Maryland by negligence; 
but we are not obliged to recognize the State of Maryland as 
a proper suitor in our courts in their behalf. 
In the case of Stewart v. B & O Railroad Co. ante, the action was 
brought not in the name of the State of Maryland but in the name of the 
administrator. This Court held that the variance between the Maryland 
statute and our statute, in other respects, barred the filing in the District 
of Columbia of any action under the Maryland Statute, even in the name of 


the administrator. 


The aforementioned case was reversed by the Supreme Court of 
the United States upon the ground that there was not a sufficient variance 
between the objectives of the two statutes to preclude the giving of full 
faith and credit to the Maryland statute with respect to the substantive 
rights accorded by the Maryland statute to the family of the |decedent. 
The Supreme Court sustained the right of the administrator to file the 
action in the District of Columbia. In this case, Stewart v. B & O Rail- 
road Co., 168 U.S. 445, 18 S.Ct. 105, 107, the Supreme Court, with 
respect to the action filed in this District for the cause of action under 
the Maryland statute, said: 

'* * * it must be held that the plaintiff (administrator) 
was entitled to maintain this action in the courts of the 

District for the benefit of the persons designated in the 

statute of Maryland." (The parenthetical identification 

of the plaintiff supplied). 
Ever since the decision by the Supreme Court to Stewart v. |B & O Rail- 
road Co., it has been the practice in filing in the District of Columbia 
actions for wrongful death arising under the laws of other states, to 
file the action in the name of the personal representative, when the foreign 
statute does not vest the cause of action in the real parties jin interest. 
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The legislature of Maryland also recognized the fact that the law 
of the forum determines the identity of the person to bring an action for 
wrongful death, and expressly legislated upon this subject in sections 2 
and 3 of Article 67. If an action for wrongful death arising under the 
laws of Maryland.may be filed in the Courts of the District of Columbia 
by the personal representative of the decedent, it is not necessary that 
the personal representative be one appointed by the Probate Branch of 
this Court. He may be a foreign administrator or executor. Title 12, 
section 505 D.C. Code permits the prosecution of an action by a foreign 
executor or administrator. 


In the Court below, counsel for the plaintiff in Civil Action No. 
1224-59 cited in support Of their contention that the complaint herein 
was improperly filed in the name of the administratrix of the estate of 
Dorothy Short, Winfree v. Northern Pacific Railroad, 227 U.S. 296, 33 
S.Ct. 273, and American Railway Company of Puerto Rico v. Birch, 224 
U.S. 547, 32 S.Ct. 603. In each of these cases the applicable statute 
vested the cause of action in the real party in interest. Those cases 
are not in point, nor did they override the Stewart case, because neither 


the Maryland or the District of Columbia wrongful death statute vests 
the cause of action in the real parties in interest. The distinction 


between those cases and the case of Stewart v. B & O Railway Co., ante, 
is clearly stated in Anderson v. Lane, 97 F. Sup. 265, 268, wherein the 
Court said: 


"In the Stewart case, the fatal accident occurred in 
Maryland, while the action was brought in the District of 
Columbia. The governing statutes of the two jurisdictions 
differed as to who might bring the action, but neither statute 
provided * * * that the beneficiary should sue." 


Appellant requests this Court to hold, as did the Supreme Court 
of the United States in the Stewart case on this identical question, that 
the administratrix was entitled to maintain this action. 


0 


Counsel for the plaintiff in Civil Action No. 1224-59 also contended 
that the first complaint filed herein was void because in paragraph 1 
reference is made to Title 16, section 1201 D.C. Code, 1951/Ed. Para- 
graph 1 in the first complaint reads as follows: 

"1, The jurisdiction of this Court is evoked pursuant 

to Tit. 11, Sec. 306 and Tit. 40, Sec. 401; Tit. 16, Sec. 1201, 

District of Columbia Code, 1951 Edition. The amountjin con- 

troversy herein exceeds $3,000.00 exclusive of interest, costs 

and attorney's fees." 

The inclusion in paragraph 1 of the complaint of the reference to 
Title 16, section 1201 does not render the complaint void as claimed by 
plaintiff in the second action, nor does the inclusion of the reference to 
that statute mean that the cause of action is based upon the District of 
Columbia wrongful death statute, and not the wrongful death|statute of 
the State of Maryland. This reference to the District of Columbia statute 
appears only in the jurisdictional statement of the complaint and is an 
appropriate reference in that paragraph. Certainly it is not inappropriate 
to mention as part of the jurisdictional averment both Title 11, section 
306 and Title 16, section 1201. Title 11, section 306 relates to the general 
jurisdiction of the court. By referring to Title 16, section 1201 the atten- 
tion of the Court is directed to the fact that our statute is similar to that 
of Maryland; so that it may be obvious to the Court that it is not contrary 
to the public policy of this jurisdiction to entertain jurisdiction to enforce 
the Maryland death statute, in accordance with the procedural law of the 
District of Columbia. 


Regardless of whether it was an appropriate allegation, the com- 
plaint does not aver that the cause of action was founded upon the District 
of Columbia death statute. At most, this allegation was unnecessary and 
superfluous. It did not render the complaint fatally defective. Superfluity 


does not vitiate a pleading. In Express Co. v. Burdette, 7 App. D.C. 551, 
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557-58, this Court held that a pleading "may contain more facts than 
are necessary to be stated but superfluity does not vitiate.” 


pan 


The Complaint herein, the dismissal of which is involved on this 
Appeal, was filed on November 18, 1958, the anniversary of the date of 
the accident and of the death of Dorothy Short. The Complaint in the 
name of the State of Maryland, for the use of the minor children of 
Dorothy Short, was filed through Attorneys Lesser & Kates and I. Irwin 
Bolotin, Esquires, on May 4, 1959. The defendants in both Complaints 
are the same and both Complaints are actions for the benefit and use of 
the minor children of Dorothy Short under the Wrongful Death Statute of 
the State of Maryland for the fatal accident, which occurred in the State 
of Maryland. The part of the Maryland Wrongful Death Statute pertinent 
to the consideration of the point hereinafter discussed (Section 4 of 
Article 67, Maryland Code) reads: "that not more than one action shall 
lie for and in respect of the same subject matter of Complaint." 


Notwithstanding that the Administratrix of the Estate of Dorothy 
Short is the Plaintiff in the first action, and the State of Maryland, for 
the use of the minor children of Dorothy Short, is the Plaintiff in the 
second action, the parties-plaintiff must be deemed to be the same in 
both actions because both the Administratrix and the State of Maryland 
are nominal parties who have no personal interest in the subject matter 
of the litigation. The Administratrix and the State of Maryland are in 
each instance simply representatives of the minor children of Dorothy 
Short. 20 Am. Jur., Section 398, Title Judgments, page 448; Chicago 
R.L & P.R. Co. v. Schendel, 270 U.S. 611, 70 L.Ed. 757, 46 S.Ct. 420, 
53 ALR 1265; Gibson v. Solomon, 136 Ohio St. 101, 23 NE 2d 996, 125 
ALR 903; Calhoun v. Dunning (Pa.), 4 Dall 120, 1 L.Ed. 767. 
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The Maryland Wrongful Death Statute has been held by the highest 
Court of Maryland to be in derogation of the common law and therefore 
a statute which must be strictly construed; and, accordingly, said statute 
confers upon the parties and the Courts only such privileges and powers 
as may be construed with a strict construction of the terms and language 
employed. Demczuk v. Jenifer, 138 Md. 489, 494, 114 A.471; State v. 
Parks, 148 Md. 477, 129 A.793; DeFord v. State, to the use lof Keyser, 

30 Md. 179, 208. In State, to the use of Bashe v. Boyce, 72 Md. 140 
(_) 19 A.366, 7 LRA 272, the Court said: 
"It permits but one suit to be instituted against the 
same defendant for an injury resulting in death; and there- 
fore all who have a right to unite as plaintiffs, but who 
omit to become parties, are excluded from bringing a sub- 
sequent action. Deford v. State, 30 Md. 208. Its object 
was to protect a defendant from being vexed by several 
suits instituted by or in behalf of different equitable plain- 
tiffs for the same injury, when all the parties could, with 
perfect convenience, be joined in one proceeding." 

Besides the two separate suits filed in the United States District 
Court for the District of Columbia, a third suit was filed in| the Circuit 
Court for Montgomery County, Maryland by the same attorneys who filed 
the second suit in the United States District Court for the District of 
Columbia. The suit filed in the Circuit Court for Montgomery County, 
Maryland was identical with the second suit filed in the United States 
District Court for the District of Columbia. The Circuit Court of Mont- 
gomery County, Maryland quashed the action there filed upon the grounds 
that the statute permitted only one action to lie for and in respect to the 
same subject matter of complaint. No appeal from the judgment quash- 
ing the action in the Circuit Court for Montgomery County was taken; 
and the action by Judge Kathryn J. Lawlor was a final disposition of that 
suit. The opinion of Judge Kathryn J. Lawlor, which was the basis for 
her quashing of the suit, appears in the Joint Appendix at pages 16-18. 


14 


In addition to the statutory prohibition against the filing of more 
than one suit, the common law rule should have compelled the lower 
Court to dismiss'the second action filed instead of the action first filed. 


In the case of Express Co. v. Burdette, 7 App. D.C. 551, 560-561, 
the Court said: 

"The general principle is well settled that the pendency 

of a prior suit between the same parties for the same cause 

of action or claim of right will abate a later suit, because in 

such a case the last is deemed unnecessary, and therefore 

vexatious. ‘The reason for this rule is that the second suit 

is unnecessary and consequently oppressive. Where the first 

action is ineffectual, so defective that no recovery can be had, 

and the second action is necessary for securing the plaintiff's 

rights, the reason of the rule fails, and the pendency of a 

former suit will not abate the second action. The second 

action is not in such case deemed vexatious." 

Inasmuch as the Maryland Wrongful Death Statute must be strictly 
construed and created a new legal liability, the restriction that only one 
action shall lie operates as a limitation of the liability created by the 
statute and not of the remedy alone. It is a condition attached to the 
right to sue at all. State v. Parks, 148 Md. 477, 480. The bar thus 
created by the Maryland Statute plus the general rule, that the pendency 
of a prior suit between the same parties for the same cause of action 
will abate a later suit, required that the later suit be dismissed instead 


of the dismissing, as the Court did, of the earlier suit. 


CONCLUSION 


The undersigned respectfully urges that the action of the lower 


Court, dismissing the Complaint first filed, was erroneous and that 
the judgment of dismissal should be reversed. 
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If the judgment below is reversed, we think the Court should 
instruct the lower court that should the question again arise as to the 
disposition to be made of the two pending suits, that the latter action, 
being unnecessary, should be dismissed, so that relief may be accorded 
to the minor children of the decedent under the first action filed. Clarifi- 
cation of this matter seems to be necessary since it is obvious that the 
two actions cannot be consolidated, because only one judgment may be 
entered for the benefit of the minor children of Dorothy Short, if the use 
plaintiffs prevail. Certainly, both actions may not be pending at the same 
time; and under Maryland law the second action is barred, because only 
"one action shall lie for and in respect to the same subject matter of 
complaint.” 


Respectfully submitted, 


KING DAVID 


1808 11th Street, N.W. 
Washington 1, D.C. 


Attorney for Appell 
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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MARY E. STEVENS, 
Administratrix of Estate of 
Dorothy Short, 
Route 6, McConchie, Maryland 
Plaintiff, 
v. 


NATHANIEL JESSIE GROOMS, 
300 - 2nd Street, N.E. 
(3rd Floor) 
Washington, D.C. 
and 


Civil Action No. 2889-'58 


CHECKER CAB COMPANY, INC., 
(A Body Corporate) 

2800 Sherman Avenue, N.W. 
Washington, D.C. 


Defendants : 


DOCKET ENTRIES 


Proceedings 


Complaint, appearance & demand for Jury trial; Exhibit (1); 
filed. 


Summons, copies (2) and copies (2) of Compare issued; 
#1 N.F. 12-9-58; #2 ser. 11-19-58. | 


Answer of deft. #2 to complt; c/m 12-5-58; app.| Alfred M. 
Schwartz; filed. 


Interrogatories to pltf.; filed. 
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Proceedings 


Answers of pltff. to interrogatories; c/m; filed. 
First notice under Rule 13. 
Cause dismissed, as of 6/9/59 (N) (By Clerk) 


Consent order re-instating cause. micro. 6-18-59 (N) 
Letts, C.J. 


Motion of pltf. for special process server, filed. 


Order appointing Percell Moore as special process server. 
{N) Letts, C.J. 


Summons, copy (1) and copy (1) of complt issued vs. deft. #1. 
ser. 8-31. 


Answer of deft. #1 to complt; c/m 9-9-59; Appearance of 
Alfred M. Schwartz for deft. #1; filed. 


Calendared. (N). 


Order dismissing cause (N) Matthews, J. 


Notice of Appeal by pltf; Deposit of $5.00 by King David 
(copies mailed to Alfred M. Schwartz and I. Irwin 
Bolitin); filed. 


Points on appeal by pltf-ser ack by atty for defts; filed. 


Stipulation of counsel for pltf and defts re exhibit to record 
on appeal; filed. 


[ Filed November 18, 1958] 
COMPLAINT FOR DAMAGES - WRONGFUL DEATH 

The complaint of the plaintiff herein respectfully shows to this 
Honorable Court as follows: 

1. The jurisdiction of this Court is evoked pursuant to Tit. 11, 
Sec. 306 and Tit. 40, Sec. 401; Tit. 16, Sec. 1201, District of Columbia 
Code, 1951 Edition. The amount in controversy herein exceeds $3,000.00 
exclusive of interest, costs and attorney's fees. 
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2. The cause of action herein, arose out of an automobile accident 
which occurred on Monday, November 18, 1957, on State Road No. 6 near 
McConchie, Charles County, Maryland, which was occasioned by the gross 
negligence of the individual defendant while operating a motor vehicle 
owned by the corporate defendant and with the consent, knowledge and 
approval of the corporate defendant. 

3. At the time and place aforesaid in paragraph 2 hereof, the 
plaintiff's intestate, Dorothy Short, was a passenger in a Checker Taxi- 
cab owned by the corporate defendant and operated by the individual 
defendant, Nathaniel Jessie Grooms, by and with the consent and approval 
of the corporate defendant. The defendant, Nathaniel Jessie Grooms, did 
operate the above-mentioned vehicle ina grossly negligent manner with 
wilful and reckless disregard for the life and safety of the passengers 
then and there in the said vehicle. The plaintiff's intestate and other 
passengers did request, beg, plead and entreat the individual defendant 
to slow down and drive with care. This, he refused to do and did continue 
to drive carelessly and at an exceedingly high rate of speed. | 

4. That at the time and place aforesaid, the individual defendant 
did drive the vehicle at an excessive speed demolishing the same by 
driving it into and against a reinforced concrete culvert, inflicting 


grievious bodily injuries upon plaintiff's intestate, from which injuries 


plaintiff's intestate succumbered. | 
5. That the plaintiff herein, a cousin of the decedent, brings this 
action for wrongful death as administratrix of decedent's estate and 
guardian of the three infant children left surviving by the said Dorothy 
Short. 
WHEREFORE, the premises considered: 
1. The plaintiff, Mary E. Stevens, prays for judgment against the 
defendants, Jointly, severally and individually in the amount of $100,000.00 
for the wrongful death of plaintiff's intestate. 
2. And for such other and further relief as the nature lof the case 
warrants and as to this Honorable Court seems just and proper. 


/s/ Mary E. Stevens 
[ Certification] [Jurat dated November 17, 1958] 


[ Filed November 18, 1958] 


MARYLAND, SEC: 


THE STATE OF MARYLAND: 
To All Persons To Whom These Presents Shall Come — GREETING: 
KNOW YE, that Dorothy Short 
late of Charles County , deceased, hath died intestate; admin- 
istration of all the Goods, Chattals, Credits and Personal Estate of the 
deceased is hereby granted and committed unto__ Mary E. Stevens 


who is appointed Administratrix of the said deceased. 


WITNESS R. HARVEY HAYDEN Chief Judge 
of the Orphans' Court of Charles 
County, this 17th day of November 


A. D., 1958. 


/s/ Georgietta Croft 


Register of Wills of 
Charles County. 


[SEAL] 


[ Filed January 8, 1960] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MARY E. STEVENS, etc. 
Plaintiff Civil Action 
Mh No. 2889-58 


NATHANIEL JESSIE GROOMS, et al 
Defendants 


STATE OF MARYLAND, etc. 


Plaintiffs 
Civil Action 


No. 1224-59 


Vv. 


CHECKER CAB CO., INC., et al 
Defendants 


ORDER DISMISSING CIVIL ACTION NO. 2889-58 
These causes came on for hearing on motion of the plaintiff in 
Civil Action No. 1224-59 for a declaratory judgment as to prior action 
or in the alternative for consolidation of actions, and counsel for plain- 
tiff in said Civil Action No. 1224-59 having orally requested the court to 
treat the said motion as one for dismissal of Civil Action No! 2889-58; 
and the court having considered the pleadings in the above entitled actions 
and having heard oral argument of counsel for all parties and being fully 
advised in the premises, has concluded that the said motion of plaintiff 
in Civil Action No. 1224-59 should be treated as a motion for| dismissal 
of Civil Action No. 2889-58, it is this 8th day of January, 1960, 
ORDERED that the motion of plaintiff in Civil Action No. 1224-59 
be granted and that Civil Action No. 2889-58 entitled Mary E, Stevens, 
etc., plaintiff, vs. Nathaniel Jessie Grooms, et al, defendants, be and the 
same is hereby dismissed. 


/s/ Burnita Shelton Matthews 
JUDGE 


[ Filed February 5, 1960] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MARY E. STEVENS, etc. 


v. Civil No. 2889-'58 


NATHANIEL JESSIE GROOMS, 
et al, 


NOTICE OF APPEAL 

Notice is hereby given this 5th day of February, 1960, that Admx. 
Mary E. Stevens, Plaintiff herein hereby appeals to the United States 
Court of Appeals for the District of Columbia from the judgment of 
this Court entered on the 8th day of January, 1960 in favor of the 
defendant against said plaintiff. 

Mail copy to Alfred M. Schwartz, 1420 New York Ave., N.W., 
Wash. 5, D.C., attorney for defendants and to I. Irwin Bolotin, 917 
15th Street, N.W., Wash. 5, D.C., attorney for plaintiff in Civil Action 
No. 1224-59. 


/s/ King David 
1808 11th St., N.W., 
Washington 1, D.C. 
Attorney for plaintiff Stevens 


———_——— 


[ Filed February 8, 1960] 
MARY E. STEVENS, etc., 
Plaintiff, 


x Civil Action #2889-'58 


CHECKER CAB COMPANY, INC. 
et al, 


) 
) 
) 
) 
) 
) 
) 
) 


Defendants 


STIPULATION 
It is stipulated by and between the parties hereto that a photocopy, 
to be prepared by the Clerk of this Court, of the proceedings in the case 
of State of Maryland, etc., Plaintiffs, vs. Checker Cab Company, Inc. 
et al, Defendants, Civil Action #1224-59, shall be filed in the United 
States Court of Appeals for the District of Columbia as an exhibit to 
the record on appeal. 


/s/ King David 
1808 11th Street, N. W. 
Washington 1, D.C. 
Attorney for Plaintiff 


/s/ Alfred M, Schwartz 
1420 New York Avenue, N.W. 
Washington 5, D.C. 
Attorney for Defendants 


[ Filed February 8, 1960) 
POINTS ON APPEAL 
The appellant (plaintiff herein) intends to rely on the following 
points on appeal: 
1. The Court erred in dismissing the complaint filed herein on 
the sole motion of the plaintiff in Civil Action No. 1224-59; 
2. The Court erred in dismissing the complaint in the above- 
entitled action. 


/s/ King David 
1808 11th Street, N.W. 
Washington 1, D.C. 
[ Certificate of Service] Attorney for plaintiff 


EXHIBIT 


The following items constitute an exhibit to 
the case on appeal, as per stipulation filed 
February 8, 1960, J.A. 7, supra. 


[ Filed May 4, 1959] 


UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA | 


STATE OF MARYLAND for the use of 
KIRK JEROME SHORT, GLISPER FRANCIS 


SHORT and MORLINE SHORT, minor children 

of Dorothy Short, deceased, by their next friend 

EMMA E. WHITING 

2205 Franklin St., N.E. 

Washington, D.C. 

Civil Action 
No. 1224-'59 


Plaintiffs 
Vv. 


a body corporate 
2800 Sherman Avenue, N.W. 
Washington, D.C. 


and 
NATHANIEL JESSIE GROOMS 
29 Kalorama Circle, N.W. 


) 

) 

) 

) 

) 

) 

) 

CHECKER CAB COMPANY, INC. 
) 

) 

) 

Washington, D.C. ) 
) 


Defendants 


COMPLAINT 
(Action for Wrongful Death) 


1. The amount sued for exceeds the sum of $3,000.00, exclusive 
of interest and costs, and jurisdiction of this case is granted to this 
Court by Section 306 of Title 11, District of Columbia Code (1951 Edition). 

2. The use plaintiffs Kirk Jerome Short, Glisper Francis Short, 
and Morline Short are citizens of the United States and are the infant 
children of the decedent, Dorothy Short, and they bring this action by 
Emma E. Whiting, their aunt and next friend, who is a citizen of the 
United States and a resident of the District of Columbia. 

3. The defendant Checker Cab Company, Inc. is a duly organized 
corporation, having its principal office and place of business in the 
District of Columbia. The defendant Nathaniel Jessie Grooms is a 
citizen of the United States and a resident of the District of Columbia. 
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4. This action arises under the provisions of Article 67,| Sections 
1 et seq of the Annotated Code of Maryland, which Code provisions are 
hereby adopted by reference. 

5, That on, towit, November 18, 1957, the aforementioned Dorothy 


Short was a passenger for hire and a duly invited guest in a taxicab auto- 
mobile owned by the defendant Checker Cab Company, Inc., and operated 
by the defendant Nathaniel Jessie Grooms as the agent, servant and 
employee of the defendant Checker Cab Company, Inc. or in a joint 


venture with said corporate defendant, and which automobile was being 
operated by defendants in, towit, a westerly direction on State Route 
No. 6 in Charles County, State of Maryland. 
6. That on said date at the place aforementioned, the defendants 
carelessly, recklessly and negligently operated their said automobile 
so as to cause it to leave the travelled portion of the road and /|strike 
a culvert with such great force and while travelling at such a high rate 
of speed that the aforementioned Dorothy Short sustained fata] injuries 
from the effects of which she died almost immediately on November 18, 
1957. 
7. The aforementioned collision and resulting injuries to and death 
of the said Dorothy Short was caused solely by reason of the carelessness, 
recklessness and negligence of the defendants, which, among other things, 
consisted of failing to keep said automobile upon the travelled portion of 
the highway, operating said automobile at an unreasonable rate of speed 
and failing to have said automobile under proper care and control and in 
operating said automobile in violation of the laws of the State of Maryland. 
8. That by reason of the wrongful death of the aforementioned 
Dorothy Short, a cause of action has accrued to the use plaintiffs and 
that the use plaintiffs have suffered substantial pecuniary loss and have 
been damaged in the amount of $50,000.00 
WHEREFORE, plaintiffs demand judgment against the defendants, 
and each of them, in favor of the use plaintiffs in the sum of $50,000.00, 


together with costs of this action. 
LESSER & KATES 
By /s/ I. Irwin Bolotin, — 
[Demand for Jury Trial] Attorneys for Plaintiffs 


{ Filed May 18, 1959] 
ANSWER OF DEFENDANT, NATHANIEL JESSIE GROOMS 
First Defense 
The complaint fails to state a claim against the defendant Nathaniel 
Jessie Grooms upon which relief can be granted. This action was filed 
without the sanction and authority of the minor plaintiffs and without the 
authority of any person or persons authorized to act on their behalf. 
Second Defense 
That this Court is without jurisdiction to entertain the action filed 
herein, in that the maintenance of said action in the manner herein filed 
is contrary to the public policy of this jurisdiction, for that suits by the 
State of Maryland to the use of the minor plaintiffs for wrongful death 
are not permitted to be filed or maintained in the courts of the District 
of Columbia after twelve (12) months from the death of the decedent. 
Third Defense 
That the cause of action alleged herein accrued more than one 
year before the filing of the complaint herein and is accordingly barred 
by the Statute of Limitations. 
Fourth Defense 
That the action filed herein is barred by the Statute of Limitations, 
in that the present action was filed more than one year after the death 
of the decedent, Dorothy Short. 
Fifth Defense 
That the instant action is not maintainable in the courts of the 
District of Columbia in the suit of the State of Maryland for the use of 
the minor children of Dorothy Short. 
Sixth Defense 
1. The defendant, Nathaniel Jessie Grooms, denies that the Code 
of Laws for the District of Columbia confers jurisdiction of this action 
upon this court. 
2. The defendant, Nathaniel Jessie Grooms, is without knowledge 


or information sufficient to form a belief concerning the relationship 
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between the infant children named in the complaint, the decedent Dorothy 
Short, and the next friend, Emma E. Whiting. 

3. The defendant, Nathaniel Jessie Grooms, admits the allegations 
of Paragraph 3 of the complaint. 

4-5. The defendant, Nathaniel Jessie Grooms, admits that on or 
about November 17th or 18th, 1957 he was operating an automobile owned 
by the defendant, Checker Cab Company, Inc., on State Route #6, in 
Charles County, State of Maryland; but denies each and every other 
allegation of Paragraphs 4 and 5 of the complaint, not expressly admitted 
herein. 

6. Defendant, Nathaniel Jessie Grooms, admits that Dorothy Short 
died on November 18, 1957; but denies each and every other allegation in 
Paragraph 6 of the complaint, not expressly admitted herein. 

71-8. Defendant, Nathaniel Jessie Grooms, denies the allegations 
of paragraphs 7 and 8 of the complaint. 

Seventh Defense | 

That the decedent, Dorothy Short, assumed the risk of injury to 
herself, and her injuries were caused by her own contributory negligence, 
in that, if the defendant Grooms was negligent, which negligence is denied, 
the negligence of said defendant Grooms was imputable to the decedent 
Dorothy Short and to the plaintiffs. | 


/s/ Nathaniel Jessie Grooms, 
Co-defendant 


[ Certificate of Service] 
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{ Filed May 20, 1959] 
ANSWER OF DEFENDANT, CHECKER CAB COMPANY, INC. 
FIRST DEFENSE 

The complaint fails to state a claim against the defendant Checker 
Cab Company, Inc. upon which relief can be granted. This action was 
filed without the sanction and authority of the minor plaintiffs and with- 
out the authority of any person or persons authorized to act on their 
behalf. 


SECOND DEFENSE 
That this Court is without jurisdiction to entertain the action filed 
herein, in that the maintenance of said action in the manner herein filed 
is contrary to the public policy of this jurisdiction, for that suits by the 
State of Maryland to the use of the minor plaintiffs for wrongful death 
are not permitted to be filed or maintained in the courts of the District 
of Columbia after twelve (12) months from the death of the decedent. 


THIRD DEFENSE 
That the cause of action alleged herein accrued more than one 
year before the filing of the complaint herein and is accordingly barred 
by the State of Limitations. 
FOURTH DEFENSE 
That the action filed herein is barred by the Statute of Limitations, 
in that the present action was filed more than one year after the death of 
the decedent, Dorothy Short. 
FIFTH DEFENSE 
That the instant action is not maintainable in the courts of the 
District of Columbia in the suit of the State of Maryland for the use of 
the minor children of Dorothy Short. 
SIXTH DEFENSE 
1. The defendant Checker Cab Company, Inc. denies that the Code 
of Laws for the District of Columbia confers jurisdiction of this action 
upon this court. 
2. The defendant Checker Cab Company, Inc. is without knowledge 
or information sufficient to form a belief concerning the relationship 
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between the infant children named in the complaint, the decedent Dorothy 
Short, and the next friend Emma E. Whiting. 
3. The defendant Checker Cab Company, Inc. admits the allega- 
tions of paragraph 3 of the complaint. | 
4-5. The defendant, Checker Cab Company, Inc., admits that on 
or about November 17th or 18th, 1957, a taxicab owned by the) defendant 
Checker Cab Company, Inc. was operated by co-defendant Nathaniel 
Jessie Grooms on State Route #6, in Charles County, State of |Maryland; 
but denies each and every other allegation of paragraphs 4 and 5 of the 
complaint, not expressly admitted herein. 
6. Defendant, Checker Cab Company, Inc. admits that Dorothy 
Short died on November 18, 1957; but denies each and every other 


allegation in paragraph 6 of the complaint, not expressly admitted herein. 
7-8. Defendant, Checker Cab Company, Inc. denies the allega- 
tions of paragraphs 7 and 8 of the complaint. 


SEVENTH DEFENSE 
That the decedent, Dorothy Short, assumed the risk of injury to 
herself, and her injuries were caused by her own contributory negligence, 
in that, if the defendant Checker Cab Company, Inc. was negligent, which 
negligence is denied, the negligence of said defendant Checker Cab Com- 
pany, Inc. was imputable to the decedent Dorothy Short and to the plain- 
tiffs. 
EIGHTH DEFENSE 
The defendant, Checker Cab Company, Inc., denies that the plain- 
tiff Dorothy Short was a passenger for hire in its taxicab. 
NINTH DEFENSE 
That the use and operation of the taxicab by the defendant Grooms 
in Charles County, Maryland, was without the consent, authorization or 
permission of the defendant Checker Cab Company, Inc., and that’ said 
taxicab was operated by the defendant Grooms while engaged on a 
mission of his own and that of the decedent Dorothy Short and in a joint 
venture with the decedent Dorothy Short; and that the negligence of the 
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defendant Grooms, if any, was imputable to the decedent Dorothy Short 
and to the plaintiffs herein. 
TENTH DEFENSE 

The defendant, Checker Cab Company, Inc., denies that the defend- 
ant Grooms was its agent, servant or employee, or engaged in a joint 
venture with the defendant Checker Cab Company, Inc.; and further avers 
that the use and operation of said taxicab by the defendant Grooms was 
not related to or connected with any business or mission of the Checker 
Cab Company, Inc. 

ELEVENTH DEFENSE 

Plaintiffs cannot maintain this suit, for that by section 4 of Article 
67 of the Laws of the State of Maryland, "not more than one action shall 
lie for and in respect of the same subject matter of complaint", and that 
the present action filed herein does not lie, for that an action in respect 
to the same subject matter of this complaint was previously filed in this 
Court on November 18, 1958 entitled "Mary E. Stevens, Administratrix 
of the Estate of Dorothy Short, Plaintiff, vs. Checker Cab Company, Inc. 
and Nathaniel Jessie Grooms, Civil Action No. 2889-58", and reference 
to said complaint is hereby expressly made. Accordingly, this action is 
the second action filed for the benefit of the same minor children of the 
decedent Dorothy Short. 

/s/ Alfred M. Schwartz 
1420 New York Avenue, N.W. 
Washington 5, D. C. 


Attorney for defendant, 
Checker Cab Company, Inc. 


{ Certificate of Service] 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


STATE OF MARYLAND for the use of 
KIRK JEROME SHORT et al 


Plaintiffs : Civil Action 
v. : No. 1224-'59 


CHECKER CAB COMPANY, INC. et al 
Defendants : 


MOTION TO DISMISS OR FOR SUMMARY JUDGMENT 

The defendants and each of them severally move the Court to 
dismiss the complaint or, in the alternative, for a summary judgment 
for the defendants, and for reasons therefor state as follows: 

1. That the State of Maryland is not a proper suitor in the courts 
of the District of Columbia on behalf of the children of the decedent; 

2. That this action is the second of two actions now pending in this 
Court in respect of the same subject matter of complaint, the first action 
being Civil Action No. 2889-58 and which said action is hereby made a 
part hereof by reference; 

3. That the second action is barred by the statute of limitations. 


/s/ Alfred M. Schwartz 
1420 New York Avenue, N.W. 
Washington 5, D. C. 
Attorney for defendants 
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[ Filed September 10, 1959] 


IN THE CIRCUIT COURT 
FOR MONTGOMERY COUNTY, MARYLAND 


STATE OF MARYLAND for the use of é 
KIRK JEROME SHORT, GLISPER FRANCIS . 
SHORT AND MORLINE SHORT, minor i 
children of Dorothy Short, deceased, by 

their next friend EMMA E. WHITING 


Plaintiffs : Law No. 8820 


Vv. 


CHECKER CAB COMPANY, INC. 
and NATHANIEL JESSIE GROOMS 


Defendants 


OPINION AND ORDER 

This case is before the Court on a plea in abatement filed to the 
Deciaration by the defendant. The sole question to be decided at this 
time is the effect of the pendency of two suits in the District of Columbia 
against the same defendants involving the same subject matter and for 
the benefit and use of the same plaintiffs. All of the actions in both 
jurisdictions are based upon Article 67, Section 4 of the Annotated Code 
of Maryland, 1957 Edition, the Section commonly known as “Lord 
Campbell's Act". The pertinent provision of the Act in this case is 
that part of Section 4 that reads "that not more than one action shall 
lie for and in respect of the same subject matter of complaint". There 
is no question that the common law rule is well established, i.e., that 
the pendency of a prior suit, in personam, ina foreign court, between 
the same parties, for the same cause of action is not sufficient cause 
for stay or bar of a suit instituted in one of our own courts. Counsel 
for defendants in this cause recognized this well established common 
law rule but argued that the Lord Campbell's Act being statutory is in 
derogation of the common law and should be strictly construed, citing 
McKeon v. State, 211 Md. 437, and that the plaintiff should not be 
allowed to do in other jurisdictions what he could not do in Maryland, 
citing State to the Use of Bashe v. Boyce, 72 Md. 140, in which the Court 
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of Appeals declared that the object of the particular phrase heretobefore 
quoted was to protect a defendant from being vexed by several suits 
instituted by or in behalf of different equitable plaintiffs for the same 
injuries when all the parties could, with perfect convenience, be joined 
in one proceeding. This case also sets forth the general rule jon page 
143 "where the two suits are for the same cause of action and) between 
the same parties, the pendency of the first may be pleaded in abatement 
of the second. The identity of the subject matter and of the parties must 
be alleged. Poc's Pl. 502; Cook v. Burnley, 11 Wall. 649; Bryan v. Sholl, 
109 Ind. 367; and the two suits must be pending in the Courts of the same 
State. Seviers v. Clement, 28 Md. 426". 
The Court examined all of the cases submitted by counsel for both 
parties and gave the statute under discussion a strict construction as 


required, and considered that the actions commenced in the District of 
Columbia are maintained pursuant to Section 306 of Title 11 of the 


District of Columbia Code, 1951 Ed., and Title 40, Section 401, Title 16, 
Section 1209, of the District of Columbia Code, 1951 Ed., that the Civil 
Action filed on May 4, 1959, in the District of Columbia, set forth in 
paragraph 4 that the action arose under the provisions of Article 67, 
Section 1, et seq. of the Annotated Code of Maryland and that' these 
provisions were adopted by reference in the declaration. The cases 
have held that an action for negligence causing death which happened in 
Maryland may be maintained in another State in which the common-law 
obstacle to such action has been removed, provided the statute of this 
State is not, in substance, inconsistent with the statute or public policy 
of the State in which the action was brought; it has been held that such 
action may be brought in the District of Columbia and in Federal Courts. 
See Stewart v. B. & O. Railroad Company, 168 U. S. 145; Hollenback v. 
Elmore and H Contracting Company, 174 Fed. 845, and further it has 
been held that where an action is brought in the District of Columbia 

for the death of one killed in Maryland the Maryland statute applies. See 
Maryland v. Eastern Air Lines, 81 Fed. Supp. 345. Inasmuch as the 
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Maryland Statute must apply in the District of Columbia only one suit 
could be brought in that jurisdiction pursuant to Section 4 of Article 67 
and inasmuch as the suit was brought under the statute, it necessarily 
must be the one action that would lie thereunder. If this were a common 
law right and not a statutory one there would be no bar to the bringing of 
the same suit against the same parties on the same subject matter in 
different jurisdictions as is generally the rule but inasmuch as this 
statute confers certain rights in derogation of the common law, it must 
be strictly construed and compliance must be in strict accordance with 
the letter of the statute and the rights conferred by the statute cannot 
be tested in more than one jurisdiction at the same time to the harrass- 
ment of the defendant. An election must be made as to the venue and in 
this case it was the District of Columbia. 

Therefore, ithe defendant will be granted judgment on the writ and 
the declaration will be quashed, and it is so ORDERED this 27th day 
of July, 1959. 


Filed July 27, 1959 


/s/ Kathryn J. Lawlor 
JUDGE 


True Copy Test 
/s/ Clayton K. Watkins, Clerk 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


STATE OF MARYLAND, etc. ) 
Plaintiffs 
v. ) Civil Action No. 1224 
) 
) 
) 


CHECKER CAB CO., et al 
Defendants ) 


MOTION OF PLAINTIFFS FOR DECLARATORY JUDGMENT AS 
TO PRIOR ACTION OR IN THE ALTERNATIVE FOR CONSOLI- 
DATION OF ACTIONS | 


Come now the plaintiffs and move the Court for a Declaratory 
Judgment as to the validity of the prior action filed in this Court namely 
Stevens, etc. vs. Grooms, et al, Civil Action No. 2889-58 or ia the 
alternative the Court consolidate said action of Stevens, etc. vs. Grooms, 
et al, Civil Action No. 2889-58, with the above action of State! of Maryland, 
etc. vs. Checker Cab Co., et al, Civil Action No. 1224-59, and that in such 
consolidated actions the State of Maryland for the use of Kirk Jerome 
Short, etc. vs. Checker Cab Co. be deemed and named as the) plaintiff 
and Checker Cab Company and Nathaniel Jessie Grooms be deemed 
and named as defendants. 

Respectfully submitted, 


LESSER & KATES 


By: /s/ I. Irwin Bolotin 
917 - 15th Street, N. W. 
Washington, D. C. 


Attorneys for Plaintiff 
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[ Filed December 28, 1959] 
ORDER DENYING MOTION TO DISMISS OR FOR SUMMARY JUDGMENT 
This cause came on to be heard on the motion of the defendants 
to dismiss or for summary judgment, and the court having considered the 
pleadings on file herein and also the pleadings on file in the case of 
Stevens, etc. vs. Grooms, et al, Civil Action No. 2889-58 and having 
heard oral argument by counsel for the parties and being fully advised 
in the premises, it is by the Court this 28th day of December, 1959, 
ORDERED that the Motion of the defendants to Dismiss or for 
Summary Judgment be and the same hereby is denied. 


/s/ Burnita Shelton Matthews 
JUDGE 


~-APPRAL mou THE UNITED STATES DaSTCT COURT 


POR: ‘Appeite s 


(i) 


QUESTION PRESENTED 


Appellees believe appellant has stated correctly 


the question on appeal. 


SUMMARY OF ARGUMENT 


ARGUMENT . 


CONCLUSION 


CITATIONS 
Deford v. State, use of Keyser, 
30 Md.179 . . 7 


Express Company v. Burdette, 
7 App. D.C. 551, 560 


State to Use of Bashe v. Boyce, 
72 Md. 140, 19 A. 366 


UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 15,594 


MARY E. STEVENS, 
Administratrix of Estate of 
Dorothy Short, 


Vv. 


NATHANIEL JESSIE GROOMS 
and 
CHECKER CAB COMPANY, INC., 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


APPELLEES' BRIEF 


SUMMARY OF ARGUMENT 


With another suit for the same cause of action still pending, ap- 
pellees' chief interest in the outcome of this appeal is that they not be 
unnecessarily vexed, harassed and oppressed by multiple suits. 


2 
ARGUMENT 


Appellees, Nathaniel Jessie Grooms and Checker Cab Company, 
Inc., were defendants below and were also named as defendants in two 
other identical actions subsequently filed for the benefit of the same use 
plaintiffs in respect to the same cause of action. By reason of this 
multiplicity of suits, the appellees had to incur expense for counsel to 
appear and defend one suit in the Circuit Court for Montgomery County, 
Maryland (which suit was abated, J.A. 16-18), two separate suits in the 
United States District Court for the District of Columbia, and this appeal. 


Notwithstanding that the appellees contended below that (1) the 
second action filed in the United States District Court for the District of 
Columbia should be dismissed because the Maryland Wrongful Death 
Statute expressly barred the filing of more than one action (Article 67, 
section 4, Maryland Code, Appellant's Brief, page 6); and (2) that with 
the first suit pending, the second suit in the United States District Court 


was unnecessary, vexatious and oppressive, and should have been abated 
(Express Company v. Burdette, 7 App. D.C. 551, 560), the Court over- 
ruled the defendants' motion to dismiss the second suit (J.A. 20) and 
dismissed the first action -- not on motion of the appellees but on motion 
of the plaintiffs in the second suit (J.A. 5 ). 


Appellees have no interest in whether the judgment below is af- 
firmed or reversed except that if reversed, then the second action should 
be dismissed, to the end that appellees no longer shall be harassed, 
vexed or oppressed by the necessity to defend more than one action. 


It should be noted at this point that the appellees, besides being 
called upon to defend an issue of liability between plaintiffs and defen- 
dants, are beset by and drawn into a private controversy between rival 
attorneys, who separately are each seeking to represent the same plain- 
tiffs by separate suits for the same cause of action. Three separate 
suits were filed) notwithstanding that the law of Maryland permits but 
one suit to be instituted against the same defendant for an injury resulting 
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in death, and under such statute all who had a right to unite as plaintiffs, 
but who omit to become parties, are excluded from bringing 4 subse- 

quent action. Deford v. State, to the use of Keyser, 30 Md. 179; State 
to the use of Bashe v. Boyce, 72 Md. 140, 19 A. 366; Appellant's Brief, 
p. 13. 


CONCLUSION 


We agree with appellant that the lower Court should be instructed 
to dismiss Civil Action No. 1224-59, in the event the judgment below is 
reversed, so that appellees shall not be vexed, oppressed or harassed 
by the pendency of more than one suit. 


Since the judgment below dismissing the complaint was entered on 
the motion of Messrs. Lesser and Kates and Mr. I. Irwin Bolotin, the 
attorneys appearing for the State of Maryland for the use of Kirk Jerome 
Short, Glisper Francis Short and Morline Short, minor children of 
Dorothy Short, deceased, by their next friend Emma E. Whiting, plain- 
tiffs, Civil Action No. 1224-59, pending in the United States District 
Court for the District of Columbia, we believe that said attorneys should 
be invited by this Court to file a brief herein on behalf of their clients in 
relation to this appeal. 


Respectfully submitted, 


ALFRED M. SCHWARTZ 


1420 New York Avenue, N. W. 
Washington 5, D. C. 


Attorney for Appellees 


STATE OF ‘MARYLAND _ 


For the: use of Kirk Jerome Short, et . 


~xbreant, FROM ‘THE ONETED STATES pisTuiCT COURT. 
OR THE DISTRICT: OF COMMBIA Saris 


“attorneys: ‘tor: “Appellee 
See of Maryland 


RORERT 1. THIEL 
Printer: 


(i) 


APPELLEE'S STATEMENT OF QUESTION PRESENTED 


In the opinion of this Appellee the question 
presentéd is! 


Whether as between two law suits filed for the 
same cause of action, the trial court abused its discretion 
in dismissing the one filed first in point of time when it 
appeared that said law suit was defective and ineffectual. 


SUMMARY OF ARGUMENT 
ARGUMENT 
CONCLUSION 


CITATIONS 

American Railway Company of Porto Rico v. Birch, 

224 U.S. 547, 32 S. Ct. 603 7 
Anderson v. Lane, 97 F. Supp. 265 
Bashe v. Boyce, 72 Md. 140, 19 A. 366 
Betts v. Southern Railway, 71 F. 2d 787 
Fleming v. Capital Traction Co., 40 App. D.C, 489 
Harris v. Embrey, 70 App. D.C. 232, 105 F. 2d 111 
Harris v. Stone, 115 F. Supp. 531 


Lewis v. Reconstruction Finance Corp., 
85 U.S. App. D.C. 339, 177 F. 2d 654 


National Express Co. etc. v. Burdette, 
7 App. D.C. 551 


Northern Pacific Railroad v. Babcock, 
154 U.S. 190, 14S. Ct. 978 


Ormsby v. Chase, 290 U.S. 387, 54S. Ct. 211 


Paris v. Braden, 98 U.S. APP. D.C. 219, 
234 F. 2d 40 


Stafford v. Roadway Transfer Co., 165 F. 2d 920 


State of Maryland, etc. v. Eastern Air Lines, 
81 F. Supp. 345 ‘i . x 2 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,594 


MARY E. STEVENS, 
Administratrix of Estate of Dorothy Short, 


Appellant, 


Vv. 


NATHANIEL JESSIE GROOMS 
and 
CHECKER CAB COMPANY, INC., 
and 
STATE OF MARYLAND 
For the use of Kirk Jerome Short, 
Glisper Francis Short and Morline Short, 
minor children of Dorothy Short, deceased, 
by their next friend Emma E. Whiting, 


Appellees : 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE STATE OF MARYLAND 


SUMMARY OF ARGUMENT 


The trial court properly exercised its discretion in holding that as 


between two suits filed for the same cause of action that the Suit filed by 
appellant as Administratrix was ineffectual and the second suit was neces-~- 
sary to protect the rights of the equitable plaintiffs. 


2 
ARGUMENT 


The problem to be solved is a narrow one. It concerns the dis- 
cretionary power of the trial court to decide that as between two law 
suits filed for the same cause of action that the suit filed by an improper 
party plaintiff under the wrong statute should be dismissed even though 
filed first in point of time, as against a second suit which had been prop- 
erly brought by the proper party plaintiff and under the correct statute. 


The death and the wrongful act which caused it occurred within the 
State of Maryland. The wrongful death statute of Maryland provides that 
an action to recover for wrongful death "shall be brought by and in the 
name of the State of Maryland for the use of the person or persons en- 
titled to damages." 


The wrongful death statute of this jurisdiction provides that an 
action for wrongful death shall be filed by the personal representative of 
the deceased. Appellantargues that ‘an action filed in this jurisdiction 
for a wrongful death occurring in the State of Maryland must be main- 
tained by the personal representative of the deceased since this is a 
procedural right granted by the District of ColumbiaCode. In support 
of this argument, appellant relies upon the District of Columbia Code 
and Sections 2 & 3' of Article 67 of the Maryland Code. Appellant con- 
tinues to demonstrate a complete misconception of her cause of action. 
The wrongful death statute of the District of Columbia applies only when 
the death and the wrongful act which caused it occurs within the District 
of Columbia. Sections 2& 3 of Article 67 of the Maryland Code is ap- 
plicable only to actions instituted in the Courts of that State where the 
“wrongful act * * * ‘shall have occurred outside of the State of Mary- 
land." The statutory provisions relied upon by appellant are not ap- 
plicable to the present situation. 


Contrary to appellant's contention, it is now settled law that a 


cause of action for wrongful death must be brought by the person desig- 
nated by the statute of the jurisdiction where the fatal accident occurred. 
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The question of who may sue in adeath case isa substantive right , 
which right can be given only by the lex loci. Ormsby v. Chase, 290 
U.S. 387, 54S. Ct. 211; Betts v. Southern Railway, 71 F. 2d 787. A 
well reasoned discussion of this matter is contained in the case of 
Anderson v. Lane, 97 F. Supp. 265. The opinion in Anderson noted that 
the foremost decisions of the Supreme Court of the United States upon the 
subject are Northern Pacific Railroad v. Babcock, 154 U.S. 190, 148. 
Ct. 978, and American Railway Company of Porto Rico v. Birch, 224 
U.S. 547, 32S. Ct. 603. To the same effect is State of Maryland, etc. 
v. Eastern Air Lines, 81 F. Supp. 345. Since the right of action is 
statutory, then no persons other than those upon whom authority to bring 
the action expressly conferred may maintain it. Fleming v.! Capital 
Traction Co., 40 App. D.C. 489. The action must be maintained by the 
party designated in the statute. Thus in Harris v. Embrey, 70 App. 
D.C. 232, 105 F. 2d 111, this court held that a wrongful death action 
must fail if not brought by the personal representative of the deceased 
when the wrongful act and the resulting death occurred in this jurisdic- 
tion. In that case suit was improperly brought by the plaintiffs as next 
of kin and beneficiaries of the deceased. And in the case of Paris v. 
Braden, 98 U.S. App. D.C. 219, 234 F. 2d 40, this court held that sur- 
viving children of the deceased who were not appointed personal repre- 
sentatives were not personal representatives of the deceased within the 
meaning of the wrongful death statute of the District of Columbia, and 
they therefore could not maintain the action. 


Appellant argues that although she evoked the jurisdiction of the 
lower court pursuant to the provisions of the District of Columbia wrong- 
ful death act (Title 16, Section 1201) and brought the present action "as 
administratrix of decedent's estate and guardian of the three infant chil- 
dren", nevertheless these allegations were superfluous and should be 
disregarded by the Court since such was not her intention. | Appellant's 


position is thus somewhat confusing and inconsistent. On the one hand 


she states that her right to maintain her present action was given her by 


4 


the District of Columbia wrongful death statute which right is procedural, 
and on the other hand she argues that these allegations on her part are 
merely superfluous and should be disregarded. 


It should be noted that the Maryland statute does not authorize the 
filing of suit by the appellant either in her individual capacity, or in her 
capacity as administratrix or as guardian of the infant children. Since 
the matter pertaining to the party in whom the cause of action is vested 
concerns a Substantive right it would have been necessary for appellant 
to amend her cause of action so as to bring it by the proper party plain- 
tiff. However, such an amendment as well as an amendment to bring the 


action under the appropriate statute would introduce a new cause of action 
which is barred by the statute of limitations. In the case of Harris v. 
Stone, 115 F. Supp. 531, the court held that a Complaint which had not 
properly named the defendants could not be amended to properly name 
them after the statute of limitations had run, so as to relate the amended 


Complaint back to the date of the filing of the original action. 


In the case of Stafford v. Roadway Transfer Co., 165 F. 2nd 920, 
the Circuit Court of Appeals, Third Circuit, held it was error for the 
Trial Court to permit an amendment in a wrongful death action so as to 
include a claim by the plaintiff under the Survival Statute, since it intro- 
duced a new cause of action barred by the two-year limitation statute. 


The appellant does not have a vested right to continue with her 
cause of action when that action is shown to be defective and the second 
action is necessary to secure the rights of the beneficiaries. The trial 
court under these circumstances could within its discretion dismiss the 
action brought first in point of time and permit the second action to pro- 
ceed to trial. It has long been settled in this jurisdiction that when two 
suits are filed for the same cause of action, the second suit will not be 
dismissed or abated if the first action is ineffectual. National Express 


Co., etc. v. Burdette, 7 App. D.C. 551. 


5 


As a final point the appellant argues that the Maryland code per- 
mits but one cause of action to be filed, and cites the case of Bashe v. 
Boyce, 72 Md. 140, 19 A. 366. That case merely holds that the object 
of the Maryland Code is to protect a defendant from being vexed by 
several suits brought by or "in behalf of different equitable plaintiffs for 
the same injury." The case does not hold that a second suit should be 


dismissed in favor of a defective prior suit brought for the same cause 


of action. The suit by this appellee, State of Maryland, was brought in 
behalf of all the equitable plaintiffs, in a single action. The require- 
ment of the Maryland Code has been accomplished in the present case. 


The contention that the suit filed by this appellee was filed too late 
and is barred by the limitations of the District of Columbia Wrongful Death 
Statute, has been disposed of by this Court in the case of Lewis v. Re- 
construction Finance Corp., 85 U.S. App. D.C. 339, 177 F. 2d 654, 
wherein it was held that this type of action is subject to the limitations 
of the jurisdiction where the wrongful act occurs and is not Subject to the 
local statutory period. The limitations under the Maryland Statute is 18 
months. 


CONCLUSION 


Appellant and appellees Grooms and Checker Cab Company have 
strenuously sought to have the action filed by this appellee dismissed in 
favor of the defective suit filed by appellant. To dismiss the suit filed 
by this appellee in favor of the defective action could only be} of benefit 
to the wrongdoer, and would constitute a grave injustice to the infant 
beneficiaries. | Under these circumstances the trial court properly 
excercised its discretion in dismissing the first action and in permitting 


| 


the action filed by this appellee to proceed'to trial. It is accordingly 
respectfully submitted that the action of the trial court should be af- 
firmed. 


Respectfully submitted, 


I. IRWIN BOLOTIN 

PHILIP J. LESSER’ 
917 - 15th Street, N. W. 
Washington 5, D. C. 

MORRIS BENSON . 
Washington Building 
Washington 5, D. C. 


Attorneys for Appellee 
State of Maryland 


